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Preface

The Bus Industry Confederation (BIC) and its industrial

arm, the Australian Public Transport Industrial Association
(APTIA) advises that this Guide is provided “as is” without
any representations or warranties, express or implied. BIC
and APTIA make no representations or warranties in relation
to this Guide or the information and materials provided
within this Guide. Finally BIC or APTIA will not be liable to
you in relation to the contents of, or use of, or otherwise in
connection with this Guide.

The material produced in this Guide is the property of BIC,
except where ownership is otherwise acknowledged.

All materials and information provided in this Guide and
the website in which the Guide appears is protected by the
applicable laws within Australia relating to copyright, more
especially the Copyright Act (C’th), 1968.

Any attempt to reproduce any information or material
contained within the Guide and the website in which the
Guide appears will be considered a breach of copyright
unless the express written approval of BIC has been
obtained.

Editor:

lan MacDonald
National Industrial Relations Manager
Bus Industry Confederation
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Section
One: Casual
Employment

Extract from Stewart's Guide to Employment Law,
5th Edition, Federation Press 2015. Author Professor
Andrew Stewart, Professor of Law, Adelaide
University
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An Australian phenomenon

One of the more remarkable features of the Australian labour market is how many employees work as casuals.
There are no definitive statistics. But it is estimated that just under a quarter of all employees perform casual
work in their main job. Women are more likely than men to work as casuals, and so are young people in general.
Nearly two-thirds of working teenagers are in casual jobs. There is also a noticeable rise in casual employment
amongst those over 60.

One of the difficulties in counting the number of casuals is that there is no single definition of the term. The most
common understanding is that a casual is someone hired on an informal, uncertain and irregular basis: see Reed
v Blue Line Cruises (1996). A casual is typically contrasted with a permanent or ongoing employee. The concept
of ‘permanent’ employment is itself something of a misnomer. It can include workers who may be hired under a
contract that can be terminated on relatively short notice, or indeed employees who have fixed-term contracts.
Nonetheless, it is a convenient label for a non-casual hiring.

There are certainly casuals who fit the ‘informal, uncertain and irregular’ tag: for example, the student hired to
work for the few days of an agricultural show or a big sporting event; or the bar staff or shop assistants who are
called in whenever needed, never sure when they will next be asked to work.

But there are also a substantial number of workers who are treated as casuals for particular legal purposes,

yet who in reality have ongoing and stable jobs. Such permanent casuals, as they are sometimes called, may
experience variations in their hours of work from week to week, but others will have rosters that rarely change:
indeed 59% of casuals work the same number of hours each week. The prevalence of long-term casual
arrangements is reflected in the fact that nearly 40% of all employees in this category have been in their current
job for more than two years.

Award provisions

One reason for the growth of the permanent casual is the way that casual employment has been regulated by
many awards. The most common definition found in awards says that a casual is

anyone who is specifically ‘engaged and paid’ as a casual. This formula gives employers almost complete
discretion to take a person on as a casual, regardless of whether their job is a temporary or irregular one,
provided the employee is clearly ‘labelled’ as a casual from the outset: see FWO v Devine Marine Group (2014).

In order to dissuade employers from hiring too many casuals, it became standard practice during the first part
of the 20th century for awards to impose a premium or ‘loading’ on the wage rate for a casual job. Employers
would typically have to pay anywhere up to 30% more to a casual than they would to a ‘permanent’ employee
doing the same job. Under the modern award system, casual loadings have now been standardised at 25%. But
these loadings have not prevented the incidence of casual employment growing to its present level.

One reason for this is that casuals are typically not eligible for annual leave or paid sick leave.
Nor do they receive severance pay in the event their jobs are abolished and they are made redundant.

Hence the cost of any loading may be offset by the savings on those benefits; although as explained below,
there are other entitlements for which casuals do qualify.

A second explanation is that some employers, especially in industries such as retail and hospitality, seem to
like what they regard as the freedom to ‘hire and fire’ casuals at will. This is so even if those casuals are actually
costing them more than permanent employees. Some also use casual positions to ‘trial’ workers, offering
permanent positions as a reward for those who perform well.

A third reason is less prevalent today. For many years, there were awards that made no provision at all for jobs
to be performed on a permanent part-time basis. This effectively forced workers who wanted part-time work to
accept casual positions. Under the WR Act 1996, by contrast, federal awards were positively required to provide
for regular part-time employment. While there is no equivalent provision in the FW Act 2009, modern awards
routinely provide for such employment.

Nevertheless, while part-time work no longer necessarily involves a casual engagement, the fact remains that
many casuals do work on a part-time basis.

Statutory entitlements

The National Employment Standards (NES) in Part 2-2 of the FW Act provide that where a casual is engaged by
a national system employer, they are not entitled to annual leave (s 86) or paid personal/carer’s leave (s 95). Nor
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do they receive notice of termination or redundancy pay (s 123(c)).

Casuals are, on the other hand, eligible to request flexible work arrangements once they have been employed
for at least 12 months on a regular and systematic basis (s 65(2)(b)). They may take unpaid carer’s leave,
compassionate leave or community service leave, or reasonably seek a day off on a public holiday (ss 102-
106, 108-111, 114-116). They are also entitled to the same amount of unpaid parental leave as permanent
employees, again after 12 months’ service (s 67(2)). Casuals may also qualify for parental leave pay from the
government if they work on a sufficiently regular basis, as explained in Chapter 11.

Section 294 of the FW Act requires the FWC to make a ‘national minimum wage order’ for all award/agreement
free employees that includes a default casual loading. Since July 2014 that loading has been set at 25%, the
same as for awards, having been phased up from the 20% for which the WR Act used to provide: see Annual
Wage Review 2013-14 (2014).

Intriguingly, there is no definition of a ‘casual’ in the FW Act. This begs the question of how the Act applies to
a person who is engaged and paid as a casual under an award or enterprise agreement, but who in reality has
ongoing employment - the classic ‘permanent casual’.

In the past, the use of the term ‘casual’ in federal legislation has generated conflicting decisions: see eg Cetin
v Ripon (2003) and Nightingale v Little Legends Childcare (2004). The drafters of the FW Act may well have
assumed that in the context of the new statute it would generally be taken to mean anyone treated and paid
as a casual. Nonetheless, it is open to courts to take the view that an employee is only a ‘casual’ for (among
other things) NES purposes when their position is truly temporary. For example, in Williams v Macmahon
Mining Services (2010) a miner worked a fixed pattern of 12-hour shifts, on a ‘fly in fly out’ basis. He was found
to be entitled to annual leave — even though he had signed a contract clearly designating him as a casual

and permitting his dismissal on an hour’s notice. The court was satisfied that there was nothing ‘irregular’ or
‘intermittent’ about his engagement, and hence was prepared to look past the contractual description.

In Telum Civil v CFMEU (2013), by contrast, a Full Bench of the FWC found that certain building workers were
not entitled to redundancy pay under the NES. It considered that if an employee had been engaged as a casual
for the purposes of an award or agreement, they should logically have the same status for other purposes under
the FW Act. Otherwise there would be nothing to prevent an employee with regular and systematic employment
from ‘double dipping’ — receiving the casual loading and then claiming the benefits for which the loading was
meant to compensate.

Even where an employee is found to be a casual, they are not bereft of entitlements. Besides those referred to
above, another form of leave to which casuals may be entitled is long service leave, if they are employed for
long enough. This comes as a surprise to many people. Nevertheless, most long service leave statutes define
‘continuous service’ in such a way as to include a regular series of casual engagements with the same (or a
related) employer: see eg Long Service Leave Act 1955 (NSW) s 4(11).

Another legal entitlement that casuals may be able to assert is the right to complain of unfair dismissal. As will be
explained in Chapter 17, the FW Act permits casuals to lodge complaints once they complete a minimum period
of regular employment. But they may only be able to take this step if they can show that they have an ongoing
employment contract, which their employer has terminated: see Thompson v Big Bert (2007).

Conversion rights

In the late 1990s and early 2000s a number of unions applied, perhaps belatedly, to have awards varied to curtail
the practice of engaging workers as casuals. They sought to limit it to situations where the work involved was
clearly of a temporary or irregular nature.

These attempts failed. All that the tribunals concerned were prepared to do was to create a right for long-term
casuals to request conversion to permanent status: see eg Re Metals Award (2000).

Conversion provisions typically require an employer to notify casuals who have worked regularly in the same job
for a specified period (commonly six months) that they may ask for a permanent position. The employer may still
deny such a request, but only if they have reasonable grounds to do so.

When federal awards were modernised in 2008-09, the AIRC was generally prepared to adopt conversion
provisions only where they had become an ‘industry standard’. Hence while they appear in the modern awards
for industries such as manufacturing or the clothing trades, most other awards do not address the issue;
although some unions have been able to deal with the matter through enterprise bargaining.

As part of the first four-yearly review of modern awards, which the FWC is presently conducting (see 7.17), the
ACTU is seeking to have conversion provisions added to most of the awards that do not currently have them. In
those awards that already do, regular casuals would be deemed to become permanent after six months unless
they opted otherwise. Unsurprisingly, this claim is being contested by employer groups.
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It must be said that in practice, conversion provisions appear to have had little effect. There are few reported
instances of casuals even asking for conversion, let alone getting it: although see AMWU v SPC Ardmona (2011).
One obvious reason is that, for many, the loss of a casual loading would mean an immediate pay cut if they
switched to permanent work.

A bridge or a trap?

There has been a great deal of debate over the value of casual employment, and indeed whether the
‘casualisation’ of the Australian workforce represents a problem that needs to be addressed by policy makers.

It seems clear that for many workers casual status offers useful flexibility. This is especially true for the large
number of high school and tertiary students who do casual work to generate income while they are studying. For
those employees, the lack of (most) leave entitlements is of little concern.

What seems more troubling is the number of Australians who are doing casual jobs simply because those are
the only jobs on offer. The evidence suggests that, for many in this situation, casual work is not some sort of
‘bridge’ into permanent employment. It is more of a trap in which there is little training, little prospect of career
advancement — and fewer entitlements. Their jobs are legally insecure, even if sometimes quite stable in reality.

The ACTU has made it a priority to address the issue of insecure jobs, whether in the form of casual employment
or otherwise. But to date the ALP has not been prepared, whether in government or opposition, to pursue

some of the reforms being proposed by the labour movement, such as empowering the FWC to make ‘secure
employment orders’ in favour of individual workers who are seeking permanent positions.
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Section
Two: The

Employment
Contract

A Summary of the most relevant sections in the Fair
Work Act 2009
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Section 49: When a modern award is in operation

1. A modern award comes into operation:

a.

b.

on 1 July in the next financial year after it is made; or

if it is made on 1 July in a financial year—on that day.

2. However, if FWA specifies another day as the day on which the modern award comes into operation, it
comes into operation on that other day. FWA must not specify another day unless it is satisfied that it is
appropriate to do so.

Section 54: When an enterprise agreement is in operation

1. An enterprise agreement approved by FWA operates from:

a.

b.

7 days after the agreement is approved; or

if a later day is specified in the agreement—that later day.

2. An enterprise agreement ceases to operate on the earlier of the following days:

a.

b.

the day on which a termination of the agreement comes into operation under section 224 or 227;

the day on which section 58 first has the effect that there is no employee to whom the agreement
applies.

3. An enterprise agreement that has ceased to operate can never operate again.

Section 61: The National Employment Standards are minimum standards applying
to employment of employees

1. This Part sets minimum standards that apply to the employment of employees which cannot be displaced,
even if an enterprise agreement includes terms of the kind referred to in subsection 55(5).

2. The minimum standards relate to the following matters:

a.

b.

maximum weekly hours (Division 3);

requests for flexible working arrangements (Division 4);
parental leave and related entitlements (Division 5);

annual leave (Division 6);

personal/carer’s leave and compassionate leave (Division 7);
community service leave (Division 8);

long service leave (Division 9);

public holidays (Division 10);

notice of termination and redundancy pay (Division 11);

Fair Work Information Statement (Division 12).

Section 65: has been amended to increase the circumstances when flexible
working arrangement may be requested to include:

a.
b.
c.

d.

the employee is the parent, or has responsibility for the care, of a child who is of school age or younger;
the employee is a carer (within the meaning of the Carer Recognition Act 2010);
the employee has a disability;

the employee is 55 or older;
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e. the employee is experiencing violence from a member of the employee’s family;

f. the employee provides care or support to a member of the employee’s immediate family, or a member
of the employee’s household, who requires care or support because the member is experiencing
violence from the member’s family.

Section 87: Entitlement to annual leave

1.

For each year of service with his or her employer, an employee is entitled to:
a. 4 weeks of paid annual leave; or
b. 5 weeks of paid annual leave, if:

i. amodern award applies to the employee and defines or describes the employee as a shiftworker
for the purposes of the National Employment Standards; or

i. Anaward/agreement free employee qualifies for the shiftworker annual leave entitlement if:
c. the employee:

i. is employed in an enterprise in which shifts are continuously rostered 24 hours a day for 7 days a
week; and

ii. isregularly rostered to work those shifts; and
iii. regularly works on Sundays and public holidays; or

iv. the employee is in a class of employees prescribed by the regulations as shift workers for the
purposes of the National Employment Standards.

Section 94: Cashing out and taking paid annual leave for award/agreement free
employees

1.

An employer and an award/agreement free employee may agree to the employee cashing out a particular
amount of the employee’s accrued paid annual leave.

The employer and the employee must not agree to the employee cashing out an amount of paid annual
leave if the agreement would result in the employee’s remaining accrued entitlement to paid annual leave
being less than 4 weeks.

Each agreement to cash out a particular amount of paid annual leave must be a separate agreement in
writing.

The employer must pay the employee at least the full amount that would have been payable to the
employee had the employee taken the leave that the employee has forgone.

Section 101: Modern awards and enterprise agreements may include terms
relating to cashing out paid personal/carer’s leave

1.

2.

A modern award or enterprise agreement may include terms providing for the cashing out of paid personal/
carer’s leave by an employee.

The terms must require that:

a. paid personal/carer’s leave must not be cashed out if the cashing out would result in the employee’s
remaining accrued entitlement to paid personal/carer’s leave being less than 15 days; and

b. each cashing out of a particular amount of paid personal/carer’s leave must be by a separate
agreement in writing between the employer and the employee; and

c. the employee must be paid at least the full amount that would have been payable to the employee had
the employee taken the leave that the employee has forgone.
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Section 134: The modern awards objective

1.

FWA must ensure that modern awards, together with the National Employment Standards, provide a fair and
relevant minimum safety net of terms and conditions, taking into account:

a.

b.

relative living standards and the needs of the low paid; and
the need to encourage collective bargaining; and
the need to promote social inclusion through increased workforce participation; and

the need to promote flexible modern work practices and the efficient and productive performance of
work; and

the principle of equal remuneration for work of equal or comparable value; and

the likely impact of any exercise of modern award powers on business, including on productivity,
employment costs and the regulatory burden; and

the need to ensure a simple, easy to understand, stable and sustainable modern award system for
Australia that avoids unnecessary overlap of modern awards; and

the likely impact of any exercise of modern award powers on employment growth, inflation and the
sustainability, performance and competitiveness of the national economy.

Section 139: Terms that may be included in modern awards—general

1.

A modern award may include terms about any of the following matters:

a.

minimum wages (including wage rates for junior employees, employees with a disability and employees
to whom training arrangements apply), and:

i skill-based classifications and career structures; and
ii. incentive-based payments, piece rates and bonuses;

type of employment, such as full-time employment, casual employment, regular part-time employment
and shift work, and the facilitation of flexible working arrangements, particularly for employees with
family responsibilities;

arrangements for when work is performed, including hours of work, rostering, notice periods, rest
breaks and variations to working hours;

overtime rates;

penalty rates, including for any of the following:

i. employees working unsocial, irregular or unpredictable hours;

i. employees working on weekends or public holidays;

iii. shift workers;

annualised wage arrangements that:

i.  have regard to the patterns of work in an occupation, industry or enterprise; and

ii. provide an alternative to the separate payment of wages and other monetary entitlements; and
iii. include appropriate safeguards to ensure that individual employees are not disadvantaged;
allowances, including for any of the following:

i. expenses incurred in the course of employment;

ii. responsibilities or skills that are not taken into account in rates of pay;

iii. disabilities associated with the performance of particular tasks or work in particular conditions or
locations;
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h. leave, leave loadings and arrangements for taking
leave;

i. superannuation;

ii. procedures for consultation, representation and dispute
settlement.

2. Any allowance included in a modern award must be separately and clearly identified in the award.

Section 145A: Consultation about changes to rosters or hours of work
Without limiting paragraph 139(1)(j), a modern award must include a term that:

a. requires the employer to consult employees about a change to their regular roster or ordinary hours of
work; and

b. allows for the representation of those employees for the purposes of that consultation.
1. The term must require the employer:
a. to provide information to the employees about the change; and

b. toinvite the employees to give their views about the impact of the change (including any impact in
relation to their family or caring responsibilities); and

c. to consider any views about the impact of the change that are given by the employees

Subdivision D —Terms that must not be included in modern awards

Section 150: Objectionable terms

A modern award must not include an objectionable term.

Section 151: Terms about payments and deductions for benefit of employer etc.

A modern award must not include a term that has no effect because of subsection 326(1) (which deals with
unreasonable payments and deductions for the benefit of an employer) or subsection 326(3) (which deals with
unreasonable requirements to spend an amount).

Section 152: Terms about right of entry
A modern award must not include terms that require or authorise an official of an organisation to enter premises:
a. to hold discussions with, or interview, an employee; or

b. toinspect any work, process or object.

Section 153: Terms that are discriminatory

1. A modern award must not include terms that discriminate against an employee because of, or for reasons
including, the employee’s race, colour, sex, sexual preference, age, physical or mental disability, marital
status, family or carer’s responsibilities, pregnancy, religion, political opinion, national extraction or social
origin.

2. Aterm of a modern award does not discriminate against an employee:

a. if the reason for the discrimination is the inherent requirements of the particular position held by the
employee; or

b. merely because it discriminates, in relation to employment of the employee as a member of the staff
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of an institution that is conducted in accordance with the doctrines, tenets, beliefs or teachings of a
particular religion or creed:

i. in good faith; and
ii. to avoid injury to the religious susceptibilities of adherents of that religion or creed.

3. Aterm of a modern award does not discriminate against an employee merely because it provides for
minimum wages for:

a. all junior employees, or a class of junior employees; or
b. all employees with a disability, or a class of employees with a disability; or

c. all employees to whom training arrangements apply, or a class of employees to whom training
arrangements apply.

Section 154: Terms that contain State-based differences

1. A modern award must not include terms and conditions of employment (State-based difference terms) that:

a. are determined by reference to State or Territory boundaries; or
b. are expressed to operate in one or more, but not every, State and Territory.

2. However, a modern award may include State-based difference terms if the terms were included in the
award:

a. inthe award modernisation process; or
b. in accordance with subsection (3);

but only for up to 5 years starting on the day on which the first modern award that included those terms came
into operation.

3. If:
a. amodern award includes State-based difference terms as permitted under subsection (2); and

b. FWA is making or varying another modern award so that it (rather than the modern award referred to in
paragraph (a)) will cover some or all of the classes of employees who are covered by those terms;

FWA may include those terms in that other modern award. However, FWA must not extend the coverage of
those terms to classes of employees that they did not previously cover.

Section 155: Terms dealing with long service leave

A modern award must not include terms dealing with long service leave.

Section 180: Employees must be given a copy of a proposed enterprise
agreement etc.

1. Before an employer requests under subsection 181(1) that employees approve a proposed enterprise
agreement by voting for the agreement, the employer must comply with the requirements set out in this
section.

2. The employer must take all reasonable steps to ensure that:

a. during the access period for the agreement, the employees (the relevant employees) employed at the
time who will be covered by the agreement are given a copy of the following materials:

i.  the written text of the agreement;
ii. any other material incorporated by reference in the agreement; or

b. the relevant employees have access, throughout the access period for the agreement, to a copy of
those materials.
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3. The employer must take all reasonable steps to notify the relevant employees of the following by the start of
the access period for the agreement:

a. thetime and place at which the vote will occur;
b. the voting method that will be used.

4. The access period for a proposed enterprise agreement is the 7-day period ending immediately before the
start of the voting process referred to in subsection 181(1).

5. The employer must take all reasonable steps to ensure that:
a. the terms of the agreement, and the effect of those terms, are explained to the relevant employees; and

b. the explanation is provided in an appropriate manner taking into account the particular circumstances
and needs of the relevant employees.

6. Without limiting paragraph (5)(b), the following are examples of the kinds of employees whose
circumstances and needs are to be taken into account for the purposes of complying with that paragraph:

a. employees from culturally and linguistically diverse backgrounds;
b. young employees;

c. employees who did not have a bargaining representative for the agreement.

Section 193: Passing the better off overall test

An enterprise agreement that is not a Greenfields agreement passes the better off overall test under this section
if FWA is satisfied, as at the test time, that each award covered employee, and each prospective award covered
employee, for the agreement would be better off overall if the agreement applied to the employee than if the
relevant modern award applied to the employee.

Section 228: Bargaining representatives must meet the good faith bargaining
requirements

1. The following are the good faith bargaining requirements that a bargaining representative for a proposed
enterprise agreement must meet:

a. attending, and participating in, meetings at reasonable times;

b. disclosing relevant information (other than confidential or commercially sensitive information) in a timely
manner;

c. responding to proposals made by other bargaining representatives for the agreement in a timely
manner;

d. giving genuine consideration to the proposals of other bargaining representatives for the agreement,
and giving reasons for the bargaining representative’s responses to those proposals;

o

refraining from capricious or unfair conduct that undermines freedom of association or collective
bargaining;

f.  recognising and bargaining with the other bargaining representatives for the agreement.
2. The good faith bargaining requirements do not require:
a. abargaining representative to make concessions during bargaining for the agreement; or

b. abargaining representative to reach agreement on the terms that are to be included in the agreement.

Section 266: Industrial action related workplace determinations
1. If:

a. atermination of industrial action instrument has been made in relation to a proposed enterprise
agreement; and
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b. the post-industrial action negotiating period ends; and

c. the bargaining representatives for the agreement have not settled all of the matters that were at issue
during bargaining

for the agreement; the FWC must make a determination (an industrial action related workplace determination) as
quickly as possible after the end of that period.

Note: The FWC must be constituted by a Full Bench to make an industrial action related workplace
determination (see subsection 616(4)).

Termination of industrial action instrument
2. Atermination of industrial action instrument in relation to a proposed enterprise agreement is:
a. an order under section 423 or 424 terminating protected industrial action for the agreement; or

b. adeclaration under section 431 terminating protected industrial action for the agreement.

Section 285: Annual wage reviews to be conducted
1. FWA must conduct and complete an annual wage review in each financial year.
2. In an annual wage review, FWA:
a. must review:
i.  modern award minimum wages; and
ii.  national minimum wage order; and

b. may make one or more determinations varying modern awards to set, vary or revoke modern award
minimum wages; and

c. must make a national minimum wage order.

Section 311: When does a transfer of business occur

1. There is a transfer of business from an employer (the old employer) to another employer (the new employer)
if the following requirements are satisfied:

a. the employment of an employee of the old employer has
terminated;

b. within 3 months after the termination, the employee becomes
employed by the new employer;

c. the work (the transferring work) the employee performs for the new employer is the same, or
substantially the same, as the work the employee performed for the old employer;

d. there is a connection between the old employer and the new employer as described in any of
subsections (3) to (6).

2. An employee in relation to whom the requirements in paragraphs (1)(a), (b) and (c) are satisfied is a
transferring employee in relation to the transfer of business.

3. There is a connection between the old employer and the new employer if, in accordance with an
arrangement between:

a. the old employer or an associated entity of the old employer; and

b. the new employer or an associated entity of the new employer; the new employer, or the associated
entity of the new employer, owns or has the beneficial use of some or all of the assets (whether tangible
or intangible):

c. that the old employer, or the associated entity of the old employer, owned or had the beneficial use of;
and

d. that relate to, or are used in connection with, the transferring work.
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Old employer outsources work to new employer

1. There is a connection between the old employer and the new employer if the transferring work is performed
by one or more transferring employees, as employees of the new employer, because the old employer, or
an associated entity of the old employer, has outsourced the transferring work to the new employer or an
associated entity of the new employer.

New employer ceases to outsource work to old employer
1. There is a connection between the old employer and the new employer if:

a. the transferring work had been performed by one or more transferring employees, as employees of the
old employer, because the new employer, or an associated entity of the new employer, had outsourced
the transferring work to the old employer or an associated entity of the old employer; and

b. the transferring work is performed by those transferring employees, as employees of the new employer,
because the new employer, or the associated entity of the new employer, has ceased to outsource the
work to the old employer or the associated entity of the old employer.

2. There is a connection between the old employer and the new employer if the new employer is an associated
entity of the old employer when the transferring employee becomes employed by the new employer.

Section 313: Transferring employees and new employer covered by transferable
instrument

1. If atransferable instrument covered the old employer and a transferring employee immediately before the
termination of the transferring employee’s employment with the old employer, then:

a. the transferable instrument covers the new employer and the transferring employee in relation to the
transferring work after the time (the transfer time) the transferring employee becomes employed by the
new employer; and

b. while the transferable instrument covers the new employer and the transferring employee in relation to
the transferring work, no other enterprise agreement or named employer award that covers the new
employer at the transfer time covers the transferring employee in relation to that work.

Section 340: Protection
1. A person must not take adverse action against another person:
a. because the other person:
i. has a workplace right; or
i. has, or has not, exercised a workplace right; or

iii. proposes or proposes not to, or has at any time proposed or proposed not to, exercise a workplace
right; or

b. to prevent the exercise of a workplace right by the other
person.

Note:  This subsection is a civil remedy provision (see Part 4-1).

2. A person must not take adverse action against another person (the second person) because a third person
has exercised, or proposes or has at any time proposed to exercise, a workplace right for the second
person’s benefit, or for the benefit of a class of persons to which the second person belongs.

Section 341: Meaning of workplace right
1. Aperson has a workplace right if the person:

a. s entitled to the benefit of, or has a role or responsibility under, a workplace law, workplace instrument
or order made by an industrial body; or
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is able to initiate, or participate in, a process or proceedings under a workplace law or workplace
instrument; or

is able to make a complaint or inquiry:

i. toaperson or body having the capacity under a workplace law to seek compliance with that law or
a workplace instrument; or

ii. if the person is an employee—in relation to his or her
employment.

Meaning of process or proceedings under a workplace law or workplace instrument

1. Each of the following is a process or proceedings under a workplace law or workplace instrument:

a.

b.

J-

k.

a conference conducted or hearing held by FWA;

court proceedings under a workplace law or workplace instrument;
protected industrial action;

a protected action ballot;

making, varying or terminating an enterprise agreement;

appointing, or terminating the appointment of, a bargaining representative;

making or terminating an individual flexibility arrangement under a modern award or enterprise
agreement;

agreeing to cash out paid annual leave or paid personal/carer’s leave;

making a request under Division 4 of Part 2-2 (which deals with requests for flexible working
arrangements);

dispute settlement for which provision is made by, or under, a workplace law or workplace instrument;

any other process or proceedings under a workplace law or workplace instrument.

2. A prospective employee is taken to have the workplace rights he or she would have if he or she were
employed in the prospective employment by the prospective employer.

Note:

Among other things, the effect of this subsection would be to prevent a prospective employer making

an offer of employment conditional on entering an individual flexibility arrangement.

3. Despite subsection (3), a prospective employer does not contravene subsection 340(1) if the prospective
employer makes an offer of employment conditional on the prospective employee accepting a guarantee of
annual earnings.

4. Despite paragraph (1)(a), a prospective employer does not contravene subsection 340(1) if the prospective
employer refuses to employ a prospective employee because the prospective employee would be entitled to
the benefit of Part 2-8 (which deals with transfer of business).

Section 385: What is an unfair dismissal

A person has been unfairly dismissed if FWA is satisfied that:

a.

b.

the person has been dismissed; and
the dismissal was harsh, unjust or unreasonable; and
the dismissal was not consistent with the Small Business Fair Dismissal Code; and

the dismissal was not a case of genuine redundancy

Section 387: Criteria for considering harshness etc.

In considering whether it is satisfied that a dismissal was harsh, unjust or unreasonable, FWA must take into

account:
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a. whether there was a valid reason for the dismissal related to the person’s capacity or conduct (including
its effect on the safety and welfare of other employees); and

b. whether the person was notified of that reason; and

c. whether the person was given an opportunity to respond to any reason related to the capacity or
conduct of the person; and

d. any unreasonable refusal by the employer to allow the person to have a support person present to
assist at any discussions relating to dismissal; and

e. if the dismissal related to unsatisfactory performance by the person—whether the person had been
warned about that unsatisfactory performance before the dismissal; and

f.  the degree to which the size of the employer’s enterprise would be likely to impact on the procedures
followed in effecting the dismissal; and

g. the degree to which the absence of dedicated human resource management specialists or expertise in
the enterprise would be likely to impact

h. on the procedures followed in effecting the dismissal; and

i. any other matters that FWA considers relevant.

Section 408: Protected industrial action

Industrial action is protected industrial action for a proposed enterprise agreement if it is one of the following:
a. employee claim action for the agreement (see section 409);
b. employee response action for the agreement (see section 410);

c. employer response action for the agreement (see section 411).

Section 413: Common requirements that apply for industrial action to be
protected industrial action

This section sets out the common requirements for industrial action to be protected industrial action for a
proposed enterprise agreement.

1. The industrial action must not relate to a proposed enterprise agreement that is a Greenfields agreement or
multi-enterprise

2. The following persons must be genuinely trying to reach an agreement:

a. if the person organising or engaging in the industrial action is a bargaining representative for the
agreement—the bargaining representative;

b. if the person organising or engaging in the industrial action is an employee who will be covered by the
agreement—the bargaining representative of the employee.

3. The notice requirements set out in section 414 must have been met in relation to the industrial action.

4. The following persons must not have contravened any orders that apply to them and that relate to, or relate
to industrial action relating to, the agreement or a matter that arose during bargaining for the agreement:

a. if the person organising or engaging in the industrial action is a bargaining representative for the
agreement—the bargaining representative;

b. if the person organising or engaging in the industrial action is an employee who will be covered by the
agreement—the employee and the bargaining representative of the employee.

5. The person organising or engaging in the industrial action must not contravene section 417 (which deals
with industrial action before the nominal expiry date of an enterprise agreement etc.) by organising or
engaging in the industrial action.

6. None of the following must be in operation:
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a. an order under Division 6 of this Part suspending or terminating industrial action in relation to the
agreement;

b. a Ministerial declaration under subsection 431(1) terminating industrial action in relation to the
agreement;

c. aserious breach declaration in relation to the agreement.

Section 437: Application for a protected action ballot order

A bargaining representative of an employee who will be covered by a proposed enterprise agreement, or two or
more such bargaining representatives (acting jointly), may apply to FWA for an order (a protected action ballot
order) requiring a protected action ballot to be conducted to determine whether employees wish to engage in
particular protected industrial action for the agreement.

Section 481 Entry to investigate suspected contravention

1. A permit holder may enter premises and exercise a right under section 482 or 483 for the purpose of
investigating a suspected contravention of this Act, or a term of a fair work instrument, that relates to, or
affects, a member of the permit holder’s organisation:

a. Wwhose industrial interests the organisation is entitled to represent; and
b. who performs work on the premises.
2. The fair work instrument must apply or have applied to the member.

3. The permit holder must reasonably suspect that the contravention has occurred, or is occurring. The burden
of proving that the suspicion is reasonable lies on the person asserting that fact.

Section 484: Entry to hold discussions

A permit holder may enter premises for the purposes of holding discussions with one or more employees or TCF
outworkers:

a. who perform work on the premises; and
b. whose industrial interests the permit holder’s organisation is entitled to represent; and

c. who wish to participate in those discussions.

Section 494: Official must be permit holder to exercise State or Territory OHS right

1. An official of an organisation must not exercise a State or Territory OHS right unless the official is a permit
holder.

2. Arright to enter premises, or to inspect or otherwise access an employee record of an employee that is on
premises, is a State or Territory OHS right if the right is conferred by a State or Territory OHS law, and:

a. the premises are occupied or otherwise controlled by any of the following:
i. aconstitutional corporation;
ii. abody corporate incorporated in a Territory;
iii. the Commonwealth;
iv. a Commonwealth authority; or
b. the premises are located in a Territory; or
c. the premises are, or are located in, a Commonwealth place; or

d. the right relates to requirements to be met, action taken, or activity undertaken or controlled, by any of
the following in its capacity as an employer:
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3.

i. aconstitutional corporation;
ii. abody corporate incorporated in a Territory;
iii. the Commonwealth;

iv. a Commonwealth authority; or

e. theright relates to requirements to be met, action taken, or activity undertaken or controlled, by an

employee of, or an independent contractor providing services for, any of the following:
i. aconstitutional corporation;

ii. abody corporate incorporated in a Territory;

iii. the Commonwealth;

iv. a Commonwealth authority; or

f.  the exercise of the right will have a direct effect on any of the following in its capacity as an employer:

i. aconstitutional corporation;

ii. abody corporate incorporated in a Territory;
iii. the Commonwealth;

iv. a Commonwealth authority; or

g. the exercise of the right will have a direct effect on a person who is employed by, or who is an
independent contractor providing services for, any of the following:

i. aconstitutional corporation;

ii. abody corporate incorporated in a Territory;
iii. the Commonwealth;

iv. a Commonwealth authority.

A State or Territory OHS law is a law of a State or a Territory prescribed by the regulations.

Section 576: Functions of FWA

1.

FWA has the functions conferred by this Act in relation to the following subject matters:
a. the National Employment Standards (Part 2-2)
b. modern awards (Part 2-3)

c. enterprise agreements (Part 2-4)

d. workplace determinations (Part 2-5)

e. minimum wages (Part 2-6)

f.  equal remuneration (Part 2-7)

g. transfer of business (Part 2-8)

h. general protections (Part 3-1)

i.  unfair dismissal (Part 3-2)

j.  industrial action (Part 3-3)

k. right of entry (Part 3-4)

I.  stand down (Part 3-5)

m. other rights and responsibilities (Part 3-6)

n. the extension of the National Employment Standards entitlements (Part 6-3)
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0.

unlawful termination protections (Part 6-4).

2. FWA also has the following functions:

a.

b.

dealing with disputes as referred to in section 595
providing assistance and advice about its functions and activities
providing administrative support in accordance with an arrangement under section 650 or 653A:

i. mediating any proceedings, part of proceedings or matter arising out of any proceedings
that, under section 53A of the Federal Court of Australia Act 1976 or section 34 of the Federal
Magistrates Act 1999, have been referred by the Fair Work Division of the Federal Court or Federal
Magistrates Court to FWA for mediation

any other function conferred on FWA by a law of the Commonwealth.

Section 577: Performance of functions etc. by FWA

FWA must perform its functions and exercise its powers in a manner that:

a.

b.

is fair and just; and
is quick, informal and avoids unnecessary technicalities; and
is open and transparent; and

promotes harmonious and cooperative workplace relations.

Section 682: Functions of the Fair Work Ombudsman

1. The Fair Work Ombudsman has the following functions:

a.

g.

to promote:
i.  harmonious, productive and cooperative workplace relations; and

ii. compliance with this Act and fair work instruments; including by providing education, assistance
and advice to employees, employers, outworkers, outworker entities and organisations and
producing best practice guides to workplace relations or workplace practices;

to monitor compliance with this Act and fair work instruments;

to inquire into, and investigate, any act or practice that may be contrary to this Act, a fair work
instrument or a safety net contractual entitlement;

to commence proceedings in a court, or to make applications to FWA, to enforce this Act, fair work
instruments and safety net contractual entitlements;

to refer matters to relevant authorities;

to represent employees or outworkers who are, or may become, a party to proceedings in a court, or

a party to a matter before FWA, under this Act or a fair work instrument, if the Fair Work Ombudsman

considers that representing the employees or outworkers will promote compliance with this Act or the
fair work instrument;

any other functions conferred on the Fair Work Ombudsman by any Act.

Note 1: The Fair Work Ombudsman also has the functions of an inspector (see section 701).

Note 2: In performing functions under paragraph (a), the Fair Work Ombudsman might, for example, produce a
best practice guide to achieving productivity through bargaining.

2. The Fair Work Ombudsman must consult with FWA in producing guidance material that relates to the
functions of FWA.
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Section 772: Employment not to be terminated on certain grounds

1.

An employer must not terminate an employee’s employment for one or more of the following reasons, or for
reasons including one or more of the following reasons:

a. temporary absence from work because of illness or injury of a kind prescribed by the regulations;

b. trade union membership or participation in trade union activities outside working hours or, with the
employer’s consent, during working hours;

c. non-membership of a trade union;
d. seeking office as, or acting or having acted in the capacity of, a representative of employees;

e. the filing of a complaint, or the participation in proceedings, against an employer involving alleged
violation of laws or regulations or recourse to competent administrative authorities;

f.  race, colour, sex, sexual preference, age, physical or mental disability, marital status, family or carer’s
responsibilities, pregnancy, religion, political opinion, national extraction or social origin;

g. absence from work during maternity leave or other parental leave;

h. temporary absence from work for the purpose of engaging in a voluntary emergency management
activity, where the absence is reasonable having regard to all the circumstances.

Note:  This subsection is a civil remedy provision (see Part 4-1).

2.

However, subsection (1) does not prevent a matter referred to in paragraph (1)(f) from being a reason for
terminating a person’s employment if:

a. thereason is based on the inherent requirements of the particular position concerned; or

b. if the person is a member of the staff of an institution that is conducted in accordance with the
doctrines, tenets, beliefs or teachings of a particular religion or creed —the employment is terminated:

i. ingood faith; and

ii. toavoid injury to the religious susceptibilities of adherents of that religion or creed.
To avoid doubit, if:
a. an employer terminates an employee’s employment; and

b. the reason, or a reason, for the termination is that the position held by the employee no longer exists, or
will no longer exist; and

c. thereason, or a reason, that the position held by the employee no longer exists, or will no longer
exist, is the employee’s absence, or proposed or probable absence, during maternity leave or other
parental leave; the employee’s employment is taken, for the purposes of paragraph (1)(g), to have been
terminated for the reason, or for reasons including the reason, of absence from work during maternity
leave or other parental leave.

For the purposes of subsection (1), subsection 109(2) (which deals with the meaning of voluntary emergency
management activity) has effect as if the word employee had its ordinary meaning.

Section 789FC: Stopping workers being bullied at work

1.

A worker who reasonably believes that he or she has been bullied at work may apply to the FWC for an
order under section 789FF.

For the purposes of this Part, worker has the same meaning as in the Work Health and Safety Act 2011, but
does not include a member of the Defence Force.

Note: Broadly, for the purposes of the Work Health and Safety Act 2011, a worker is an individual who performs
work in any capacity, including as an employee, a contractor, a subcontractor, an outworker, an apprentice, a
trainee, a student gaining work experience or a volunteer.

3.

The application must be accompanied by any fee prescribed by
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Part 1—Application and Operation

1.

Title

This award is the Passenger Vehicle Transportation Award 2010.

2.1
2.2

2.3

2.4

2.5

2.6

Commencement and transitional
This award commences on 1 January 2010.

The monetary obligations imposed on employers by this award may be absorbed into
overaward payments. Nothing in this award requires an employer to maintain or
increase any overaward payment.

This award contains transitional arrangements which specify when particular parts of
the award come into effect. Some of the transitional arrangements are in clauses in the
main part of the award. There are also transitional arrangements in Schedule A. The
arrangements in Schedule A deal with:

e minimum wages and piecework rates

e casual or part-time loadings

e Saturday, Sunday, public holiday, evening or other penalties
o shift allowances/penalties.

Neither the making of this award nor the operation of any transitional arrangements is
intended to result in a reduction in the take-home pay of employees covered by the
award. On application by or on behalf of an employee who suffers a reduction in take-
home pay as a result of the making of this award or the operation of any transitional
arrangements, the Fair Work Commission may make any order it considers appropriate

The Fair Work Commission may review the transitional arrangements in this award and
make a determination varying the award.

The Fair Work Commission may review the transitional arrangements:

(@) onits own initiative; or

(b) on application by an employer, employee, organisation or outworker entity covered by
the modern award; or

(c) on application by an organisation that is entitled to represent the industrial interests of
one or more employers or employees that are covered by the modern award; or

(d) inrelation to outworker arrangements, on application by an organisation that is entitled
to represent the industrial interests of one or more outworkers to whom the
arrangements relate.
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Definitions and interpretation

In this award, unless the contrary intention appears:
Act means the Fair Work Act 2009 (Cth)

agreement-based transitional instrument has the meaning in the Fair Work (Transitional
Provisions and Consequential Amendments) Act 2009 (Cth)

award-based transitional instrument has the meaning in the Fair Work (Transitional Provisions
and Consequential Amendments) Act 2009 (Cth)

broken shift means a shift with a spread of hours permitted under the relevant State or
Territory driving hours legislation and with an unpaid break of greater than 60 minutes
between the two portions of work

default fund employee means an employee who has no chosen fund within the meaning of
the Superannuation Guarantee (Administration) Act 1992 (Cth)

defined benefit member has the meaning given by the Superannuation Guarantee
(Administration) Act 1992 (Cth)

Division 2B State award has the meaning in Schedule 3A of the Fair Work (Transitional
Provisions and Consequential Amendments) Act 2009 (Cth)

Division 2B State employment agreement has the meaning in Schedule 3A of the Fair Work
(Transitional Provisions and Consequential Amendments) Act 2009 (Cth)

employee means national system employee within the meaning of the Act
employer means national system employer within the meaning of the Act

enterprise award-based instrument has the meaning in the Fair Work (Transitional Provisions
and Consequential Amendments) Act 2009 (Cth)

exempt public sector superannuation scheme has the meaning given by the Superannuation
Industry (Supervision) Act 1993 (Cth)

motor vehicle means any motorised vehicle capable of carrying less than eight persons and
used for hire, charter or reward

MySuper product has the meaning given by the Superannuation Industry (Supervision) Act
1993 (Cth)

NES means the National Employment Standards as contained in sections 59 to 131 of the Fair
Work Act 2009 (Cth)

on-hire means the on-hire of an employee by their employer to a client, where such employee
works under the general guidance and instruction of the client or a representative of the client

passenger vehicle includes motor vehicle, limousine, hire car, bus, coach, electric tramway,
monorail and light rail

rostered day off means an authorised day’s leave derived from the implementation of a
working pattern under clause 21.2(a)
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3.2

4.1

4.2

4.3
4.4

4.5

4.6

specified route service means any route service on which a passenger vehicle operates,
excluding a dedicated school bus service, for which the employer is obliged to run, including
operations under a contract with the Federal or any State Government or any instrumentality

standard rate means the minimum weekly rate for a Grade 3 employee in clause 14—
Minimum wages

transitional minimum wage instrument has the meaning in the Fair Work (Transitional
Provisions and Consequential Amendments) Act 2009 (Cth)

two-driver operation means any express, charter or tour operation upon which a driver is
employed with another driver in a two-driver team and required to share the driving and
associated duties for the whole or substantial part of that operation (but will not include a
related feeder or shuttle service driven by another driver)

waiting time means such time, excluding meal breaks, in which no demand for work is made
upon the driver and the driver is placed under no restraint as to their movements and is not
otherwise on call by the employer

Where this award refers to a condition of employment provided for in the NES, the NES
definition applies.

Coverage

This industry award covers employers throughout Australia in the passenger vehicle
transportation industry and their employees in the classifications listed in clause 14—
Minimum wages to the exclusion of any other modern award.

Passenger vehicle transportation industry means the transport of passengers by:

(@) motor vehicle, limousine or hire car;
(b) bus or coach; and
(c) electric tramway, monorail or light rail.

The award does not cover an employee excluded from award coverage by the Act.

The award does not cover employees who are covered by a modern enterprise award,
or an enterprise instrument (within the meaning of the Fair Work (Transitional
Provisions and Consequential Amendments) Act 2009 (Cth)), or employers in relation to
those employees.

The award does not cover employees who are covered by a State reference public sector
modern award, or a State reference public sector transitional award (within the meaning
of the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009
(Cth)), or employers in relation to those employees.

This award covers any employer which supplies labour on an on-hire basis in the industry
set out in clause 4.1 in respect of on-hire employees in classifications covered by this
award, and those on-hire employees, while engaged in the performance of work for a
business in that industry. This subclause operates subject to the exclusions from
coverage in this award.
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4.7 This award covers employers which provide group training services for trainees engaged
in the industry and/or parts of industry set out at clause 4.1 and those trainees engaged
by a group training service hosted by a company to perform work at a location where
the activities described herein are being performed. This subclause operates subject to
the exclusions from coverage in this award.

4.8 Where an employer is covered by more than one award, an employee of that employer
is covered by the award classification which is most appropriate to the work performed
by the employee and to the environment in which the employee normally performs the
work.

NOTE: Where there is no classification for a particular employee in this award it is possible that
the employer and that employee are covered by an award with occupational coverage.

5. Access to the award and the National Employment Standards

The employer must ensure that copies of this award and the NES are available to all employees to whom
they apply either on a noticeboard which is conveniently located at or near the workplace or through
electronic means, whichever makes them more accessible.

6. The National Employment Standards and this award

The NES and this award contain the minimum conditions of employment for employees covered by this
award.

1. Award flexibility

7.1 Notwithstanding any other provision of this award, an employer and an individual
employee may agree to vary the application of certain terms of this award to meet the
genuine individual needs of the employer and the individual employee. The terms the
employer and the individual employee may agree to vary the application of are those
concerning:

(&) arrangements for when work is performed;
(b) overtime rates;

(c) penalty rates;

(d) allowances; and

(e) leave loading.

7.2 The employer and the individual employee must have genuinely made the agreement
without coercion or duress. An agreement under this clause can only be entered into
after the individual employee has commenced employment with the employer.

7.3 The agreement between the employer and the individual employee must:

() be confined to a variation in the application of one or more of the terms listed in clause
7.1; and

(b) result in the employee being better off overall at the time the agreement is made than
the employee would have been if no individual flexibility agreement had been agreed to.
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7.4

7.5

7.6

1.7

7.8

7.9

7.10

The agreement between the employer and the individual employee must also:

(@) bein writing, name the parties to the agreement and be signed by the employer and the
individual employee and, if the employee is under 18 years of age, the employee’s
parent or guardian;

(b) state each term of this award that the employer and the individual employee have
agreed to vary;

(c) detail how the application of each term has been varied by agreement between the
employer and the individual employee;

(d) detail how the agreement results in the individual employee being better off overall in
relation to the individual employee’s terms and conditions of employment; and

(e) state the date the agreement commences to operate.

The employer must give the individual employee a copy of the agreement and keep the
agreement as a time and wages record.

Except as provided in clause 7.4(a) the agreement must not require the approval or
consent of a person other than the employer and the individual employee.

An employer seeking to enter into an agreement must provide a written proposal to the
employee. Where the employee’s understanding of written English is limited the
employer must take measures, including translation into an appropriate language, to
ensure the employee understands the proposal.

The agreement may be terminated:

(@) by the employer or the individual employee giving 13 weeks’ notice of termination, in
writing, to the other party and the agreement ceasing to operate at the end of the
notice period; or

(b) atany time, by written agreement between the employer and the individual employee.

Note: If any of the requirements of s.144(4), which are reflected in the requirements of this
clause, are not met then the agreement may be terminated by either the employee or the
employer, giving written notice of not more than 28 days (see s.145 of the Fair Work Act 2009
(Cth)).

The notice provisions in clause 7.8(a) only apply to an agreement entered into from the
first full pay period commencing on or after 4 December 2013. An agreement entered
into before that date may be terminated in accordance with clause 7.8(a), subject to
four weeks’ notice of termination.

The right to make an agreement pursuant to this clause is in addition to, and is not
intended to otherwise affect, any provision for an agreement between an employer and
an individual employee contained in any other term of this award.
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Part 2—Consultation and Dispute Resolution

8. Consultation
8.1 Consultation regarding major workplace change
(@) Employer to notify

(b)

(i)

(i)

Where an employer has made a definite decision to introduce major changes in
production, program, organisation, structure or technology that are likely to have
significant effects on employees, the employer must notify the employees who
may be affected by the proposed changes and their representatives, if any.

Significant effects include termination of employment; major changes in the
composition, operation or size of the employer’s workforce or in the skills
required; the elimination or diminution of job opportunities, promotion
opportunities or job tenure; the alteration of hours of work; the need for
retraining or transfer of employees to other work or locations; and the
restructuring of jobs. Provided that where this award makes provision for
alteration of any of these matters an alteration is deemed not to have significant
effect.

Employer to discuss change

(i)

(i)

(iif)

The employer must discuss with the employees affected and their
representatives, if any, the introduction of the changes referred to in

clause 8.1(a), the effects the changes are likely to have on employees and
measures to avert or mitigate the adverse effects of such changes on employees
and must give prompt consideration to matters raised by the employees and/or
their representatives in relation to the changes.

The discussions must commence as early as practicable after a definite decision
has been made by the employer to make the changes referred to in clause 8.1(a).

For the purposes of such discussion, the employer must provide in writing to the
employees concerned and their representatives, if any, all relevant information
about the changes including the nature of the changes proposed, the expected
effects of the changes on employees and any other matters likely to affect
employees provided that no employer is required to disclose confidential
information the disclosure of which would be contrary to the employer’s
interests.

8.2 Consultation about changes to rosters or hours of work

(@)

(b)

Where an employer proposes to change an employee’s regular roster or ordinary hours

of work, the employer must consult with the employee or employees affected and their

representatives, if any, about the proposed change.

(i)

The employer must:

provide to the employee or employees affected and their representatives, if any,
information about the proposed change (for example, information about the
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9.1

9.2

9.3

9.4

9.5

9.6

nature of the change to the employee’s regular roster or ordinary hours of work
and when that change is proposed to commence);

(ii)  invite the employee or employees affected and their representatives, if any, to
give their views about the impact of the proposed change (including any impact in
relation to their family or caring responsibilities); and

(iii) give consideration to any views about the impact of the proposed change that are
given by the employee or employees concerned and/or their representatives.

(c) The requirement to consult under this clause does not apply where an employee has
irregular, sporadic or unpredictable working hours.

(d) These provisions are to be read in conjunction with other award provisions concerning
the scheduling of work and notice requirements.

Dispute resolution

In the event of a dispute about a matter under this award, or a dispute in relation to the
NES, in the first instance the parties must attempt to resolve the matter at the workplace
by discussions between the employee or employees concerned and the relevant
supervisor. If such discussions do not resolve the dispute, the parties will endeavour to
resolve the dispute in a timely manner by discussions between the employee or
employees concerned and more senior levels of management as appropriate.

If a dispute about a matter arising under this award or a dispute in relation to the NES is
unable to be resolved at the workplace, and all appropriate steps under clause 9.1 have
been taken, a party to the dispute may refer the dispute to the Fair Work Commission.

The parties may agree on the process to be utilised by the Fair Work Commission
including mediation, conciliation and consent arbitration.

Where the matter in dispute remains unresolved, the Fair Work Commission may
exercise any method of dispute resolution permitted by the Act that it considers
appropriate to ensure the settlement of the dispute.

An employer or employee may appoint another person, organisation or association to
accompany and/or represent them for the purposes of this clause.

While the dispute resolution procedure is being conducted, work must continue in
accordance with this award and the Act. Subject to applicable occupational health and
safety legislation, an employee must not unreasonably fail to comply with a direction by
the employer to perform work, whether at the same or another workplace, that is safe
and appropriate for the employee to perform.

Part 3—Types of Employment and Termination of Employment

10.
10.1

Types of employment

An employee may be engaged on a full-time, part-time or casual basis.

Passenger vehicle transportation award 2010 9



10.2

10.3

10.4

10.5

At the time of engagement, an employer will inform each employee of the terms of their
engagement and in particular whether they are to be full-time, part-time or casual. Such
decision will be recorded in a time and wages record.

Full-time employment

(@)

(b)

A full-time employee is an employee who is engaged to work an average of 38 ordinary
hours per week.

A full-time employee must receive a minimum payment of four hours for each shift/day
engaged.

Part-time employment

()

(b)

(©)

(d)

(€)
(f)

(9)

(h)

(i)

A part-time employee is an employee who is engaged to work reasonably predictable
hours of work less than 38 ordinary hours per week.

Before commencing part-time employment, the employee and employer must agree
upon:

(i) the usual hours to be worked by the employee, the days upon which they will be
worked and the expected commencing and finishing times for the work; and

(ii)  the classification applying to the work to be performed.

Additional hours to those specified in clause 10.4(b)(i) may be offered and worked by
agreement. Where a part-time employee agrees to perform additional duty then such
duty will stand alone and count towards the ordinary hours of duty for that week.

Except as otherwise provided in this award, a part-time employee is entitled to be paid
for the hours agreed upon in accordance with clause 10.4(b)(i) and clause 10.4(c).

The terms of the agreement may be varied by consent.

The terms of the agreement or any variation to it must be in writing and retained by the
employer. A copy of the agreement and any variation to it must be provided to the
employee by the employer.

A part-time employee must be paid per hour 1/38th of the weekly rate prescribed by
clause 14—Minimum wages for the classification in which the employee is engaged. A
part-time employee must receive a minimum payment of three hours for each day
engaged.

The terms of this award must apply pro rata to part-time employees on the basis that
ordinary weekly hours for full-time employees are 38.

All time worked in excess of the agreed hours referred to in clause 10.4(b)(i) and clause
10.4(c) will be paid at the appropriate overtime rate.

Casual employment

(@)
(b)

A casual employee is an employee engaged as such and paid by the hour.

An employer must wherever practicable notify a casual employee if their services are
not required the next working day.
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11.
111
11.2

11.3

12,
121
12.2

12.3

12.4

(¢) A casual employee while working ordinary hours must be paid on an hourly basis 1/38th
of the appropriate weekly wage rate prescribed by the award, plus 25% of ordinary time
earnings for the work performed.

(d) A casual employee is to be paid a minimum payment of three hours pay for each shift. A
casual employee solely engaged for the purpose of transportation of school children to
and from school is to be paid a minimum payment of two hours for each engagement.

Termination of employment
Notice of termination is provided for in the NES.

Notice of termination by an employee

The notice of termination required to be given by an employee is the same as that required of
an employer except that there is no requirement on the employee to give additional notice
based on the age of the employee concerned. If an employee fails to give the required notice
the employer may withhold from any monies due to the employee on termination under
this award or the NES, an amount not exceeding the amount the employee would have
been paid under this award in respect of the period of notice required by this clause
less any period of notice actually given by the employee.

Job search entitlement

Where an employer has given notice of termination to an employee, an employee must be
allowed up to one day’s time off without loss of pay for the purpose of seeking other
employment. The time off is to be taken at times that are convenient to the employee after
consultation with the employer.

Redundancy
Redundancy pay is provided for in the NES.

Transfer to lower paid duties

Where an employee is transferred to lower paid duties by reason of redundancy, the same
period of notice must be given as the employee would have been entitled to if the
employment had been terminated and the employer may, at the employer’s option, make
payment instead of an amount equal to the difference between the former ordinary time rate
of pay and the ordinary time rate of pay for the number of weeks of notice still owing.

Employee leaving during notice period

An employee given notice of termination in circumstances of redundancy may terminate their
employment during the period of notice. The employee is entitled to receive the benefits and
payments they would have received under this clause had they remained in employment until
the expiry of the notice, but is not entitled to payment instead of notice.

Job search entitlement

(@) Anemployee given notice of termination in circumstances of redundancy must be
allowed up to one day’s time off without loss of pay during each week of notice for the
purpose of seeking other employment.
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12.5

12.6

(b) If the employee has been allowed paid leave for more than one day during the notice
period for the purpose of seeking other employment, the employee must, at the request
of the employer, produce proof of attendance at an interview or they will not be
entitled to payment for the time absent. For this purpose a statutory declaration is
sufficient.

(c) This entitlement applies instead of clause 11.3.

Transitional provisions — NAPSA employees

(&) Subject to clause 12.5(b), an employee whose employment is terminated by an
employer is entitled to redundancy pay in accordance with the terms of a notional
agreement preserving a State award:

(i) that would have applied to the employee immediately prior to 1 January 2010, if
the employee had at that time been in their current circumstances of
employment and no agreement-based transitional instrument or enterprise
agreement had applied to the employee; and

(ii) that would have entitled the employee to redundancy pay in excess of the
employee’s entitlement to redundancy pay, if any, under the NES.

(b) The employee’s entitlement to redundancy pay under the notional agreement
preserving a State award is limited to the amount of redundancy pay which exceeds the
employee’s entitlement to redundancy pay, if any, under the NES.

(c) This clause does not operate to diminish an employee’s entitlement to redundancy pay
under any other instrument.

(d) Clause 12.5 ceases to operate on 31 December 2014.

Transitional provisions — Division 2B State employees

(&) Subject to clause 12.6(b), an employee whose employment is terminated by an
employer is entitled to redundancy pay in accordance with the terms of a Division 2B
State award:

(i)  that would have applied to the employee immediately prior to 1 January 2011, if
the employee had at that time been in their current circumstances of
employment and no Division 2B State employment agreement or enterprise
agreement had applied to the employee; and

(i)  that would have entitled the employee to redundancy pay in excess of the
employee’s entitlement to redundancy pay, if any, under the NES.

(b) The employee’s entitlement to redundancy pay under the Division 2B State award is
limited to the amount of redundancy pay which exceeds the employee’s entitlement to
redundancy pay, if any, under the NES.

(c)  This clause does not operate to diminish an employee’s entitlement to redundancy pay
under any other instrument.

(d) Clause 12.6 ceases to operate on 31 December 2014.
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Part 4—Minimum Wages and Related Matters

13.

Classifications

The classification definitions of employees are set out in Schedule B—Classifications.

14,

141

14.2

143

14.4

Minimum wages

The minimum wage rates of pay for a full-time adult employee are set out below:

Grade Minimum weekly rate
$

Grade 1 691.40

Grade 2 708.20

Grade 3 748.80

Grade 4 774.90

Grade 5 817.80

Grade 6 853.80
Juniors

(@) The minimum rate to be paid to junior employees is as follows:

Age (years) % of applicable adult rate
Under 19 70
19 to under 20 80
20 100

(b)  Where ajunior employee aged 18 years or more is required to drive a passenger vehicle
and is in sole charge of that vehicle, the employee must be paid the adult rate assigned

to the class of driving work that the employee is required to perform.

Supported wage system
See Schedule C

National training wage
See Schedule D
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15.

Allowances

To view the current monetary amounts of work-related allowances refer to the Allowances Sheet.

151

15.2

Responsibilities allowances

(@)

(b)

First aid allowance

An employee who has been trained to render first aid and who is the current holder of
appropriate first aid qualifications such as a certificate from St John Ambulance or
similar body must be paid a weekly allowance of 1.9% of the standard rate if appointed
by the employer as a first aid officer.

Articulated bus allowance

An employee required to drive an articulated bus will be paid an additional 1.56 % of the
standard rate for that shift.

Expense related allowances and reimbursements

(@)

(b)

(©

(d)

Log book/work diary allowance

An employee who is required to purchase a log book/work diary for the purpose of
recording driving hours will be reimbursed by the employer for the cost of the log
book/work diary.

Uniform allowance

If an employee is required by their employer to wear a uniform, including boots or other
required footwear, and the uniform is not provided by the employer, the employee will
be reimbursed for all reasonable and necessary costs incurred in purchasing that
uniform.

Living away from home allowance

(i) An employee whose employment necessitates absence from home and who is
unable to conveniently return home will be paid a minimum of eight hours per
day Monday to Friday and a minimum of eight hours per day on Saturdays or
Sundays plus penalty rates for actual time worked on any such day in accordance
with clause 23—Overtime and penalty rates of the award.

(ii) The employer will either reimburse the employee for reasonable costs incurred by
the employee when living away from home or provide accommodation and all
meals.

Fares and travelling time

(i) Where an employee commences work at a place, other than the ordinary starting
or finishing place, the employee will be paid at ordinary rates for travelling time in
excess of that normally spent in travelling to and from home.

(ii)  Travelling time will not be taken into account when calculating overtime.

(iii) The employer will reimburse an employee for any reasonable travelling expenses
incurred in connection with the provisions of this clause.

Passenger vehicle transportation award 2010 14


http://www.fwc.gov.au/documents/documents/modern_awards/allowances/MA000063-2014-all.pdf

15.3

(€)

(f)

(iv) Where no form of public transport is available and an employee is required to use
a personal vehicle for transportation between the ordinary starting and finishing
place and such other place of work decided by the employer, the employee will be
paid $0.78 per kilometre for each kilometre so travelled.

(v) Anemployee who by agreement with their employer uses the employee’s own
motor vehicle in the course of their work will be paid an allowance of $0.78 per
kilometre.

Medical examination allowance

(i) An employer may require an employee, and the employee will agree, to submit to
a medical examination upon engagement, and thereafter periodically at the
discretion of the employer.

(ii)  All medical evidence will be made available to the employer/employee on
request.

(iii) The employee will be paid an allowance which is equal to the difference between
the cost of the medical examination and the cost of the Medicare rebate.

(iv) Where an employee is required to undertake a medical examination for the
purposes of obtaining a relevant licence, the employee will be paid an allowance
which is equal to the difference between the cost of the medical examination and
the Medicare rebate, provided that the employer determines the certified
medical practitioner who is to perform the examination.

Meal allowance

Employees who work more than two hours’ overtime beyond their ordinary finishing
time will be paid a meal allowance of $12.03.

Adjustment of expense related allowances

()

(b)

At the time of any adjustment to the standard rate, each expense related allowance will
be increased by the relevant adjustment factor. The relevant adjustment factor for this
purpose is the percentage movement in the applicable index figure most recently
published by the Australian Bureau of Statistics since the allowance was last adjusted.

The applicable index figure is the index figure published by the Australian Bureau of
Statistics for the Eight Capitals Consumer Price Index (Cat No. 6401.0), as follows:

Allowance Applicable Consumer Price Index figure
Meal allowance Take away and fast foods sub-group

Vehicle/fares and travelling time Private motoring sub-group
allowance
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16.

16.1

16.2

16.3

17.
171

17.2

17.3

17.4

District allowances

Northern Territory
An employee in the Northern Territory is entitled to payment of a district allowance in
accordance with the terms of an award made under the Workplace Relations Act 1996 (Cth):

(&) that would have applied to the employee immediately prior to 1 January 2010, if the
employee had at that time been in their current circumstances of employment and no
agreement-based transitional instrument or enterprise agreement had applied to the
employee; and

(b) that would have entitled the employee to payment of a district allowance.

Western Australia

An employee in Western Australia is entitled to payment of a district allowance in accordance
with the terms of a notional agreement preserving a State award or an award made under the
Workplace Relations Act 1996 (Cth):

(&) that would have applied to the employee immediately prior to 1 January 2010, if the
employee had at that time been in their current circumstances of employment and no
agreement-based transitional instrument or enterprise agreement had applied to the
employee; and

(b) that would have entitled the employee to payment of a district allowance.

This clause ceases to operate on 31 December 2014.

Accident pay

Subject to clause 17.2, an employee is entitled to accident pay in accordance with the
terms of an award made under the Workplace Relations Act 1996 (Cth) that would have
applied to the employee immediately prior to 27 March 2006, a notional agreement
preserving a State award that would have applied to the employee immediately prior to
1 January 2010 or a Division 2B State award that would have applied to the employee
immediately prior to 1 January 2011:
(a) if the employee had at that time been in their current circumstances of employment and
no agreement-based transitional instrument, enterprise agreement or Division 2B State
employment agreement had applied to the employee; and

(b) that would have entitled the employee to accident pay in excess of the employee’s
entitlement to accident pay, if any, under any other instrument.

The employee’s entitlement to accident pay under the award, the notional agreement
preserving a State award or the Division 2B State award is limited to the amount of
accident pay which exceeds the employee’s entitlement to accident pay, if any, under
any other instrument.

This clause does not operate to diminish an employee’s entitlement to accident pay
under any other instrument.

This clause ceases to operate on 31 December 2014.
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18.

Higher duties

If an employee is required to perform duties of a higher grade, for at least two hours on any shift or day,

the employee will be paid the higher rate for the whole of the day or shift.

19.
191

19.2

19.3

19.4

20.
20.1

20.2

20.3

Payment of wages

All earnings, including overtime, must be paid weekly or fortnightly in the employer’s
time on a day to be fixed by the employer, but not later than Thursday of each pay
period. Once fixed, the day must not be altered more than once in three months.

All earnings, including overtime, must be paid within two days of the expiration of the
pay period in which they accrue.

Notwithstanding anything contained in this clause, the employer must pay to an
employee who leaves or is dismissed all moneys due to the employee within two
working days.

The employer at its discretion may pay an employee by electronic funds transfer to a
bank account nominated by an employee.

Superannuation

Superannuation legislation

(@) Superannuation legislation, including the Superannuation Guarantee (Administration)
Act 1992 (Cth), the Superannuation Guarantee Charge Act 1992 (Cth), the
Superannuation Industry (Supervision) Act 1993 (Cth) and the Superannuation
(Resolution of Complaints) Act 1993 (Cth), deals with the superannuation rights and
obligations of employers and employees. Under superannuation legislation individual
employees generally have the opportunity to choose their own superannuation fund. If
an employee does not choose a superannuation fund, any superannuation fund
nominated in the award covering the employee applies.

(b) The rights and obligations in these clauses supplement those in superannuation
legislation.

Employer contributions

An employer must make such superannuation contributions to a superannuation fund for the
benefit of an employee as will avoid the employer being required to pay the superannuation
guarantee charge under superannuation legislation with respect to that employee.

Voluntary employee contributions

(@) Subject to the governing rules of the relevant superannuation fund, an employee may,
in writing, authorise their employer to pay on behalf of the employee a specified
amount from the post-taxation wages of the employee into the same superannuation
fund as the employer makes the superannuation contributions provided for in clause
20.2.
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20.4

(b)  An employee may adjust the amount the employee has authorised their employer to
pay from the wages of the employee from the first of the month following the giving of
three months’ written notice to their employer.

(c) The employer must pay the amount authorised under clauses 20.3(a) or (b) no later than
28 days after the end of the month in which the deduction authorised under clauses
20.3(a) or (b) was made.

Superannuation fund

Unless, to comply with superannuation legislation, the employer is required to make the
superannuation contributions provided for in clause 20.2 to another superannuation fund that
is chosen by the employee, the employer must make the superannuation contributions
provided for in clause 20.2 and pay the amount authorised under clauses 20.3(a) or (b) to one
of the following superannuation funds or its successor:

(@) Tasplan;

(b) TWUSUPER;

(c) AustralianSuper;

(d) QBIC Super Fund (MLC MasterKey Business Super);
(e) statewide;

() any superannuation fund to which the employer was making superannuation
contributions for the benefit of its employees before 12 September 2008, provided the
superannuation fund is an eligible choice fund and is a fund that offers a MySuper
product or is an exempt public sector scheme; or

() asuperannuation fund or scheme which the employee is a defined benefit member of.

Part 5—Hours of Work and Related Matters

21,
21.1

21.2

Ordinary hours of work and rostering

The ordinary hours of work will be an average of 38 hours per week and may be worked
on any day of the week and in the following manner:

() 38 hours on up to five days within a work cycle not exceeding seven consecutive days;
(b) 76 hours on up to 10 days within a work cycle not exceeding 14 consecutive days;

() 114 hours on up to 15 days within a work cycle not exceeding 21 consecutive days; or
(d) 152 hours on up to 20 days within a work cycle not exceeding 28 consecutive days.

The ordinary hours of work may be worked in the following ways:

(@) providing for one accrued rostered day off (eight hours) and 19 days of work over a
continuous four week period; provided that, by agreement between employer and
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21.3
21.4

21.5

22,
22.1

22.2

23.
23.1

23.2

23.3

234

235

employee, accrued rostered days off may be accumulated to a maximum of 10 such
days over a 40 week period; or

(b) payment for ordinary hours worked in accordance with the provisions of clause 21.1.

Ordinary hours, exclusive of meal breaks, must not exceed 10 hours on any one day.

All known rostered duty, which may include broken shifts and days off, must be
displayed at least seven days prior to the commencement of such duty. Changes to the
roster, including alterations to days off, must be displayed at least 24 hours in advance
and the employee must be notified. Any changes for which less than 24 hours’ notice
has been given must be agreed to by the employee.

An employee who is engaged as a coach driver or a bus driver on a single day charter
may have a rostered shift divided into two working periods with no requirement to
return to the depot during a rostered shift. Such an employee will be paid waiting time
at the rate of 50% of the ordinary rate of pay plus any applicable penalty or loading,
provided that the waiting time so paid for will not be taken into account in the
computation of hours for overtime purposes.

Breaks

An employee may be rostered for an unpaid meal break of between 30 minutes and one
hour to be taken at the depot or any other reasonable location. An employee must not
be required to work for more than five and a half hours without a break for a meal.

Where a rostered meal break cannot be provided, an employee will be provided with a
paid crib break of between 15 and 30 minutes to be taken at any reasonable location.

Overtime and penalty rates

Overtime rates must be paid for all time worked in excess of the hours in clause 21.1 or
any hours in excess of the rostered ordinary hours on any day at the rate of time and a
half for the first three hours and double time thereafter.

Ordinary hours worked on a Saturday will be paid at the rate of time and a half and on
a Sunday at the rate of double time. Where an employee is entitled to overtime rates
on a Saturday or Sunday, the employee will be paid at the applicable overtime rate or
the Saturday or Sunday penalty, whichever is the greater. Weekend penalty rates and
overtime rates are not cumulative.

An employee may elect, with the consent of the employer, to take time off instead of
payment for overtime at a time or times agreed with the employer and such time off
will be taken on the basis of an hour for each hour worked.

For all hours worked on a public holiday an employee will be paid at the rate of double
time and a half.

All employees who work before 6.00 am or after 7.00 pm must be paid an additional
15% of their base rate of pay for each hour worked. This additional penalty rate does
not apply for any time worked where an employee has an entitlement to a higher rate,
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23.6

penalty or loading such as overtime, or rates for work on a public holiday, Saturday or
Sunday.

Employees on two-driver operations

(@) In addition to the rates set out in clause 14—Minimum wages employees engaged on
two-driver operations will be paid the following:

(i) ordinary time for all hours of duty between midnight Sunday and midnight Friday;

(ii) ordinary time plus 25% for all hours of duty between midnight Friday and
midnight Saturday;

(ili) ordinary time plus 50% for all hours of duty between midnight Saturday and
midnight Sunday;

(iv) an additional eight hours at ordinary time where hours of duty are worked on any
public holiday other than Good Friday and Christmas Day; and

(v) ordinary time plus 25% for all hours of duty on Good Friday and Christmas Day
plus an additional eight hours at ordinary time.

(b) The rates in clause 23.6(a) are in full substitution for all other penalties and loadings
provided for in this award, other than overtime.

Part 6—Leave and Public Holidays

24,
24.1
24.2

24.3

24.4

24.5

Annual leave
Annual leave is provided for in the NES.

For the purposes of Division 6 of the NES, a shiftworker means an employee who is a
seven day shiftworker who is regularly rostered to work on Sundays and public holidays.

During each period of annual leave a full-time employee must be paid a loading of 17.5%
on the ordinary wage rate prescribed for their classification under this award. The
loading does not apply to proportionate leave on termination of employment.

By agreement between an employer and an employee a period of annual leave may be
taken in advance of the entitlement accruing. Provided that if leave is taken in advance
and the employment terminates before the entitlement has accrued the employer may
make a corresponding deduction from any money due to the employee on termination.

An employer may direct an employee to take paid annual leave if the employee has
accrued more than eight weeks’ paid annual leave, and the employer and employee are
unable to reach agreement on the taking of the leave. An employer must give an
employee at least 28 days’ notice prior to the date the employee is required to
commence the leave.
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25. Personal/carer’s leave and compassionate leave

Personal/carer’s leave and compassionate leave are provided for in the NES.

26. Community service leave
Community service leave is provided for in the NES.

27. Public holidays
Public holidays are provided for in the NES.
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Schedule A—Transitional Provisions

Al
A11

A.l1.2

A.2

A2.1

A.2.2

A.23

A.2.4

General
The provisions of this schedule deal with minimum obligations only.
The provisions of this schedule are to be applied:

(a) when there is a difference, in money or percentage terms, between a provision in a
relevant transitional minimum wage instrument (including the transitional default casual
loading) or award-based transitional instrument on the one hand and an equivalent
provision in this award on the other;

(b) when aloading or penalty in a relevant transitional minimum wage instrument or
award-based transitional instrument has no equivalent provision in this award;

(c) when aloading or penalty in this award has no equivalent provision in a relevant
transitional minimum wage instrument or award-based transitional instrument; or

(d) when there is a loading or penalty in this award but there is no relevant transitional
minimum wage instrument or award-based transitional instrument.

Minimum wages — existing minimum wage lower

The following transitional arrangements apply to an employer which, immediately priorto 1
January 2010:

(a) was obliged,

(b) but for the operation of an agreement-based transitional instrument or an enterprise
agreement would have been obliged, or

(c) ifit had been an employer in the industry or of the occupations covered by this award
would have been obliged

by a transitional minimum wage instrument and/or an award-based transitional instrument to
pay a minimum wage lower than that in this award for any classification of employee.

In this clause minimum wage includes:

(a) a minimum wage for a junior employee, an employee to whom training arrangements
apply and an employee with a disability;

(b) apiecework rate; and
(c) any applicable industry allowance.

Prior to the first full pay period on or after 1 July 2010 the employer must pay no less than the
minimum wage in the relevant transitional minimum wage instrument and/or award-based
transitional instrument for the classification concerned.

The difference between the minimum wage for the classification in this award and the
minimum wage in clause A.2.3 is referred to as the transitional amount.
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A.2.5

A.2.6

A.2.7

A3

A3.1

A.3.2

A33

A3.4

From the following dates the employer must pay no less than the minimum wage for the
classification in this award minus the specified proportion of the transitional amount:

First full pay period on or after

1 July 2010 80%
1July 2011 60%
1 July 2012 40%
1July 2013 20%

The employer must apply any increase in minimum wages in this award resulting from an
annual wage review.

These provisions cease to operate from the beginning of the first full pay period on or after 1
July 2014.

Minimum wages — existing minimum wage higher

The following transitional arrangements apply to an employer which, immediately prior to 1
January 2010:

(a) was obliged,

(b) but for the operation of an agreement-based transitional instrument or an enterprise
agreement would have been obliged, or

(c) ifit had been an employer in the industry or of the occupations covered by this award
would have been obliged

by a transitional minimum wage instrument and/or an award-based transitional instrument to
pay a minimum wage higher than that in this award for any classification of employee.

In this clause minimum wage includes:

(a) aminimum wage for a junior employee, an employee to whom training arrangements
apply and an employee with a disability;

(b) a piecework rate; and
(c) anyapplicable industry allowance.

Prior to the first full pay period on or after 1 July 2010 the employer must pay no less than the
minimum wage in the relevant transitional minimum wage instrument and/or award-based
transitional instrument for the classification concerned.

The difference between the minimum wage for the classification in this award and the
minimum wage in clause A.3.3 is referred to as the transitional amount.
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A3.5

A.3.6

A.3.7

A4

A.5

A5.1

A.5.2

From the following dates the employer must pay no less than the minimum wage for the
classification in this award plus the specified proportion of the transitional amount:

First full pay period on or after

1 July 2010 80%
1July 2011 60%
1 July 2012 40%
1July 2013 20%

The employer must apply any increase in minimum wages in this award resulting from an
annual wage review. If the transitional amount is equal to or less than any increase in
minimum wages resulting from the 2010 annual wage review the transitional amount is to be
set off against the increase and the other provisions of this clause will not apply.

These provisions cease to operate from the beginning of the first full pay period on or after 1
July 2014.

Loadings and penalty rates

For the purposes of this schedule loading or penalty means a:
e casual or part-time loading;

e Saturday, Sunday, public holiday, evening or other penalty;

o shift allowance/penalty.

Loadings and penalty rates — existing loading or penalty rate lower

The following transitional arrangements apply to an employer which, immediately priorto 1
January 2010:

(a) was obliged,

(b) but for the operation of an agreement-based transitional instrument or an enterprise
agreement would have been obliged, or

(c) ifiit had been an employer in the industry or of the occupations covered by this award
would have been obliged

by the terms of a transitional minimum wage instrument or an award-based transitional
instrument to pay a particular loading or penalty at a lower rate than the equivalent loading or
penalty in this award for any classification of employee.

Prior to the first full pay period on or after 1 July 2010 the employer must pay no less than the
loading or penalty in the relevant transitional minimum wage instrument or award-based
transitional instrument for the classification concerned.
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A53

A5.4

A5.5

A.6

A.6.1

A.6.2

A.6.3

The difference between the loading or penalty in this award and the rate in clause A.5.2 is
referred to as the transitional percentage.

From the following dates the employer must pay no less than the loading or penalty in this
award minus the specified proportion of the transitional percentage:

First full pay period on or after

1 July 2010 80%
1July 2011 60%
1 July 2012 40%
1 July 2013 20%

These provisions cease to operate from the beginning of the first full pay period on or after 1
July 2014.

Loadings and penalty rates — existing loading or penalty rate higher

The following transitional arrangements apply to an employer which, immediately priorto 1
January 2010:

(a) was obliged,

(b) but for the operation of an agreement-based transitional instrument or an enterprise
agreement would have been obliged, or

(c) ifit had been an employer in the industry or of the occupations covered by this award
would have been obliged

by the terms of a transitional minimum wage instrument or an award-based transitional
instrument to pay a particular loading or penalty at a higher rate than the equivalent loading
or penalty in this award, or to pay a particular loading or penalty and there is no equivalent
loading or penalty in this award, for any classification of employee.

Prior to the first full pay period on or after 1 July 2010 the employer must pay no less than the
loading or penalty in the relevant transitional minimum wage instrument or award-based
transitional instrument.

The difference between the loading or penalty in this award and the rate in clause A.6.2 is
referred to as the transitional percentage. Where there is no equivalent loading or penalty in
this award, the transitional percentage is the rate in A.6.2.
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A.6.4

A.6.5

A.7

A.7.1

A.7.2

A7.3

A7.4

A.8

A.8.1

A.8.2

A8.3

From the following dates the employer must pay no less than the loading or penalty in this
award plus the specified proportion of the transitional percentage:

First full pay period on or after

1 July 2010 80%
1July 2011 60%
1 July 2012 40%
1July 2013 20%

These provisions cease to operate from the beginning of the first full pay period on or after 1
July 2014.

Loadings and penalty rates — no existing loading or penalty rate

The following transitional arrangements apply to an employer not covered by clause A.5 or A.6
in relation to a particular loading or penalty in this award.

Prior to the first full pay period on or after 1 July 2010 the employer need not pay the loading
or penalty in this award.

From the following dates the employer must pay no less than the following percentage of the
loading or penalty in this award:

First full pay period on or after

1 July 2010 20%
1July 2011 40%
1 July 2012 60%
1July 2013 80%

These provisions cease to operate from the beginning of the first full pay period on or after 1
July 2014.

Former Division 2B employers

This clause applies to an employer which, immediately prior to 1 January 2011, was covered by
a Division 2B State award.

All of the terms of a Division 2B State award applying to a Division 2B employer are continued
in effect until the end of the full pay period commencing before 1 February 2011.

Subject to this clause, from the first full pay period commencing on or after 1 February 2011 a
Division 2B employer must pay no less than the minimum wages, loadings and penalty rates
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which it would be required to pay under this Schedule if it had been a national system
employer immediately prior to 1 January 2010.

A.8.4 Despite clause A.8.3, where a minimum wage, loading or penalty rate in a Division 2B State
award immediately prior to 1 February 2011 was lower than the corresponding minimum
wage, loading or penalty rate in this award, nothing in this Schedule requires a Division 2B
employer to pay more than the minimum wage, loading or penalty rate in this award.

A.8.5 Despite clause A.8.3, where a minimum wage, loading or penalty rate in a Division 2B State
award immediately prior to 1 February 2011 was higher than the corresponding minimum
wage, loading or penalty rate in this award, nothing in this Schedule requires a Division 2B
employer to pay less than the minimum wage, loading or penalty rate in this award.

A.8.6 In relation to a Division 2B employer this Schedule commences to operate from the beginning
of the first full pay period on or after 1 January 2011 and ceases to operate from the beginning
of the first full pay period on or after 1 July 2014.
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Schedule B—Classifications

B.1

B.2

B.3

B.4

Grade 1

Grade 1 employees are employees engaged in various activities not involving the driving of
passenger vehicles, whilst carrying passengers, and includes yard and vehicle
cleaning/washing, oil and greasing, refuelling, changing tyres, assisting in tyre repairs and
supervision of school children on passenger vehicles; coach attendants employed to travel on a
passenger vehicle undertaking long tours and performing other duties incidental and
associated with such work.

Grade 2

Grade 2 employees are employees with skills in excess of Grade 1 and includes:

(@) employees engaged in duties associated with effective ticketing, conducting and
customer relations service in all contact with passengers and the general public. Duties
include operating and issuing tickets; ensuring correct revenue is collected; balancing
and accounting for all tickets to ensure correct money has been received; pre-departure
checks of passenger vehicles; driver monitoring and reporting vehicle defects; liaising
and communicating with passengers and the general public to provide information and
directions and performing various administrative procedures associated with Grade 2
duties;

(b) adriver of a passenger vehicle with a carrying capacity of less than 25 school children to
and/or from school; and

(c) adriver of a motor vehicle, limousine or hire car capable of carrying less than eight
persons and used for hire or reward but excluding motor vehicles used for private
purposes.

Grade 3

Grade 3 employees are employees with skills in excess of Grade 2 and includes all employees
engaged in driving a passenger vehicle with a carrying capacity of 25 or more school children
to and/or from school; employees engaged in driving a passenger vehicle with a carrying
capacity of less than 25 passengers on a specified route service which operates regularly
between fixed terminals; a coach driver of a passenger vehicle which undertakes charter,
single day tours or which operates regularly between fixed terminals with a return distance of
less than 650 km; a bus driver of a passenger vehicle who undertakes charter, single day tours
which operates regularly between fixed terminals with a return distance of less than 650 km
and who is not otherwise classified at the grade 4 by virtue of the specified route work
normally performed or the carrying capacity of the bus.

Grade 4

Grade 4 employees are employees with skills in excess of Grade 3 who efficiently operate
passenger vehicles and issue tickets; balance and account for tickets and revenue; practice
basic customer relations when providing information to passengers and the general public;
inspect and monitor general conditions of the passenger vehicle; perform basic mechanical
support duties; report and record information and includes:
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B.5

B.6

() employees engaged in driving a passenger vehicle with a carrying capacity of 25 or more
passengers on a specified route which operates regularly between fixed terminals; and

(b) acoach driver driving a passenger vehicle with a carrying capacity of 25 or more
passengers on extended trip/tour with a return distance of 650 km or more and who
may be required to deliver descriptive commentary and/or be absent overnight from
their place of residence.

Grade 5

Grade 5 employees are employees with skills in excess of Grade 4. An employee at this level
performs the duties of driver with a sound understanding of operational work practices and
procedures; performs activities of increasing complexity with some scope to exercise initiative
in the application of established work procedures; may instruct other employees including on-
the-job training; operates special services with a sound knowledge of the routes of other
depots; instructs new drivers in route and passenger vehicle operations; inducts new drivers to
aspects of depot operations and information; communicates with all types of customers with
an advanced degree of courtesy and accuracy of information and carries out duties associated
with passenger surveys and service monitoring.

Grade 6

Grade 6 employees are employees with skills in excess of Grade 5 who are classified as
supervisors and/or trainers who perform more complex activities, which may require the
exercise of knowledge and initiative in the application and establishment of work procedures.

An employee at this level performs the duties of driver plus as required provides training,
supervision and inducting and monitoring of trainee drivers; drives routes in other depots to
cover vehicle schedules and assists in preparing rosters and amendments. The employee is
required to have a customer service focus and is also required to provide support to
operations officers at special events including supervision and co-ordination of transport
movements and is responsible for routine probationary service monitoring and assessment of
new drivers.

Passenger vehicle transportation award 2010 29



Schedule C—Supported Wage System

C1

C.2

C3

C3.1

C3.2

This schedule defines the conditions which will apply to employees who because of the effects
of a disability are eligible for a supported wage under the terms of this award.

In this schedule:

approved assessor means a person accredited by the management unit established by the
Commonwealth under the supported wage system to perform assessments of an individual’s
productive capacity within the supported wage system

assessment instrument means the tool provided for under the supported wage system that
records the assessment of the productive capacity of the person to be employed under the
supported wage system

disability support pension means the Commonwealth pension scheme to provide income
security for persons with a disability as provided under the Social Security Act 1991 (Cth), as
amended from time to time, or any successor to that scheme

relevant minimum wage means the minimum wage prescribed in this award for the class of
work for which an employee is engaged

supported wage system (SWS) means the Commonwealth Government system to promote
employment for people who cannot work at full award wages because of a disability, as
documented in the Supported Wage System Handbook. The Handbook is available from the
following website: www.jobaccess.gov.au

SWS wage assessment agreement means the document in the form required by the
Department of Education, Employment and Workplace Relations that records the employee’s
productive capacity and agreed wage rate

Eligibility criteria

Employees covered by this schedule will be those who are unable to perform the range of
duties to the competence level required within the class of work for which the employee is
engaged under this award, because of the effects of a disability on their productive capacity
and who meet the impairment criteria for receipt of a disability support pension.

This schedule does not apply to any existing employee who has a claim against the employer
which is subject to the provisions of workers compensation legislation or any provision of this
award relating to the rehabilitation of employees who are injured in the course of their
employment.
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C4

c4.1

c4.2

c43

C.5

C.5.1

C.5.2

C.6

c.6.1

Supported wage rates

Employees to whom this schedule applies will be paid the applicable percentage of the
relevant minimum wage according to the following schedule:

Assessed capacity (clause C.5) Relevant minimum wage
% %
10 10
20 20
30 30
40 40
50 50
60 60
70 70
80 80
90 90

Provided that the minimum amount payable must be not less than $80 per week.

Where an employee’s assessed capacity is 10%, they must receive a high degree of assistance
and support.

Assessment of capacity

For the purpose of establishing the percentage of the relevant minimum wage, the productive
capacity of the employee will be assessed in accordance with the Supported Wage System by
an approved assessor, having consulted the employer and employee and, if the employee so
desires, a union which the employee is eligible to join.

All assessments made under this schedule must be documented in an SWS wage assessment
agreement, and retained by the employer as a time and wages record in accordance with the
Act.

Lodgement of SWS wage assessment agreement

All SWS wage assessment agreements under the conditions of this schedule, including the
appropriate percentage of the relevant minimum wage to be paid to the employee, must be
lodged by the employer with the Fair Work Commission.
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C.6.2 All SWS wage assessment agreements must be agreed and signed by the employee and
employer parties to the assessment. Where a union which has an interest in the award is not a
party to the assessment, the assessment will be referred by the Fair Work Commission to the
union by certified mail and the agreement will take effect unless an objection is notified to the
Fair Work Commission within 10 working days.

C.7 Review of assessment

The assessment of the applicable percentage should be subject to annual or more frequent review on
the basis of a reasonable request for such a review. The process of review must be in accordance with
the procedures for assessing capacity under the supported wage system.

C.8 Other terms and conditions of employment

Where an assessment has been made, the applicable percentage will apply to the relevant minimum
wage only. Employees covered by the provisions of this schedule will be entitled to the same terms and
conditions of employment as other workers covered by this award on a pro rata basis.

C.9 Workplace adjustment

An employer wishing to employ a person under the provisions of this schedule must take reasonable
steps to make changes in the workplace to enhance the employee’s capacity to do the job. Changes may
involve re-design of job duties, working time arrangements and work organisation in consultation with
other workers in the area.

C.10 Trial period

C.10.1 In order for an adequate assessment of the employee’s capacity to be made, an employer may
employ a person under the provisions of this schedule for a trial period not exceeding 12
weeks, except that in some cases additional work adjustment time (not exceeding four weeks)
may be needed.

C.10.2 During that trial period the assessment of capacity will be undertaken and the percentage of
the relevant minimum wage for a continuing employment relationship will be determined.

C.10.3 The minimum amount payable to the employee during the trial period must be no less than
$80 per week.

C.10.4 Work trials should include induction or training as appropriate to the job being trialled.

C.10.5 Where the employer and employee wish to establish a continuing employment relationship
following the completion of the trial period, a further contract of employment will be entered
into based on the outcome of assessment under clause C.5.
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Schedule D—National Training Wage
D.1 Title

This is the National Training Wage Schedule.

D.2 Definitions
In this schedule:

adult trainee is a trainee who would qualify for the highest minimum wage in Wage Level A, B
or Cif covered by that wage level

approved training means the training specified in the training contract

Australian Qualifications Framework (AQF) is a national framework for qualifications in post-
compulsory education and training

out of school refers only to periods out of school beyond Year 10 as at the first of January in
each year and is deemed to:

(a) include any period of schooling beyond Year 10 which was not part of or did not
contribute to a completed year of schooling;

(b) include any period during which a trainee repeats in whole or part a year of schooling
beyond Year 10; and

(c) notinclude any period during a calendar year in which a year of schooling is completed

relevant State or Territory training authority means the bodies in the relevant State or
Territory which exercise approval powers in relation to traineeships and register training
contracts under the relevant State or Territory vocational education and training legislation

relevant State or Territory vocational education and training legislation means the following
or any successor legislation:

Australian Capital Territory: Training and Tertiary Education Act 2003,
New South Wales: Apprenticeship and Traineeship Act 2001,
Northern Territory: Northern Territory Employment and Training Act 1991,
Queensland: Vocational Education, Training and Employment Act 2000;
South Australia: Training and Skills Development Act 2008;
Tasmania: Vocational Education and Training Act 1994,
Victoria: Education and Training Reform Act 2006; or
Western Australia: Vocational Education and Training Act 1996

trainee is an employee undertaking a traineeship under a training contract

traineeship means a system of training which has been approved by the relevant State or
Territory training authority, which meets the requirements of a training package developed by
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D.3

D.3.1

D.3.2

D.3.3

D.3.4

D.3.5

D.3.6

D.4

the relevant Industry Skills Council and endorsed by the National Quality Council, and which
leads to an AQF certificate level qualification

training contract means an agreement for a traineeship made between an employer and an
employee which is registered with the relevant State or Territory training authority

training package means the competency standards and associated assessment guidelines for
an AQF certificate level qualification which have been endorsed for an industry or enterprise
by the National Quality Council and placed on the National Training Information Service with
the approval of the Commonwealth, State and Territory Ministers responsible for vocational

education and training, and includes any relevant replacement training package

year 10 includes any year before Year 10

Coverage

Subject to clauses D.3.2 to D.3.6 of this schedule, this schedule applies in respect of an
employee covered by this award who is undertaking a traineeship whose training package and
AQF certificate level is allocated to a wage level by Appendix D1 to this schedule or by clause
D.5.4 of this schedule.

This schedule only applies to AQF Certificate Level IV traineeships for which a relevant AQF
Certificate Level Il traineeship is listed in Appendix D1 to this schedule.

This schedule does not apply to the apprenticeship system or to any training program which
applies to the same occupation and achieves essentially the same training outcome as an
existing apprenticeship in an award as at 25 June 1997.

This schedule does not apply to qualifications not identified in training packages or to
qualifications in training packages which are not identified as appropriate for a traineeship.

Where the terms and conditions of this schedule conflict with other terms and conditions of
this award dealing with traineeships, the other terms and conditions of this award prevail.

At the conclusion of the traineeship, this schedule ceases to apply to the employee.

Types of Traineeship

The following types of traineeship are available under this schedule:

D.4.1

D.4.2

a full-time traineeship based on 38 ordinary hours per week, with 20% of ordinary hours being
approved training; and

a part-time traineeship based on less than 38 ordinary hours per week, with 20% of ordinary
hours being approved training solely on-the-job or partly on-the-job and partly off-the-job, or
where training is fully off-the-job.
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D.5 Minimum Wages
D.5.1 Minimum wages for full-time traineeships
(a) Wage Level A

Subject to clause D.5.3 of this schedule, the minimum wages for a trainee undertaking a
full-time AQF Certificate Level I-lll traineeship whose training package and AQF
certificate levels are allocated to Wage Level A by Appendix D1 are:

Highest year of schooling completed

Year 10 Year 11 Year 12
per week per week per week
$ $ $

School leaver 287.90 317.10 377.80
Plus 1 year out of school 317.10 377.80 439.60
Plus 2 years out of school 377.80 439.60 511.60
Plus 3 years out of school 439.60 511.60 585.80
Plus 4 years out of school 511.60 585.80
Plus 5 or more years out of school 585.80

(b) Wage Level B

Subject to clause D.5.3 of this schedule, the minimum wages for a trainee undertaking a
full-time AQF Certificate Level I-lll traineeship whose training package and AQF
certificate levels are allocated to Wage Level B by Appendix D1 are:

Highest year of schooling completed

Year 10 Year 11 Year 12
per week Per week per week
$ $ $
School leaver 287.90 317.10 367.60
Plus 1 year out of school 317.10 367.60 422.80
Plus 2 years out of school 367.60 422.80 495.80
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(c)

(d)

Highest year of schooling completed

Year 10 Year 11 Year 12
per week Per week per week
$ $ s
Plus 3 years out of school 422.80 495.80 565.60
Plus 4 years out of school 495.80 565.60
Plus 5 or more years out of school 565.60

Wage Level C

Subject to clause D.5.3 of this schedule, the minimum wages for a trainee undertaking a
full-time AQF Certificate Level I-lll traineeship whose training package and AQF
certificate levels are allocated to Wage Level C by Appendix D1 are:

Highest year of schooling completed

Year 10 Year 11 Year 12
per week per week per week
$ $ $

School leaver 287.90 317.10 367.60
Plus 1 year out of school 317.10 367.60 413.80
Plus 2 years out of school 367.60 413.80 462.20
Plus 3 years out of school 413.80 462.20 515.00
Plus 4 years out of school 462.20 515.00
Plus 5 or more years out of school 515.00

AQF Certificate Level IV traineeships

(i) Subject to clause D.5.3 of this schedule, the minimum wages for a trainee
undertaking a full-time AQF Certificate Level IV traineeship are the minimum
wages for the relevant full-time AQF Certificate Level Il traineeship with the
addition of 3.8% to those minimum wages.

(ii)  Subject to clause D.5.3 of this schedule, the minimum wages for an adult trainee
undertaking a full-time AQF Certificate Level IV traineeship are as follows,
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D.5.2

Minimum wages for part-time traineeships

(a)

provided that the relevant wage level is that for the relevant AQF Certificate Level

Il traineeship:

Wage level

Wage Level A

Wage Level B

Wage Level C

Wage Level A

First year of
traineeship

per week

608.30

586.90

534.10

Second and

subsequent years of

traineeship

per week

631.90

609.50

554.30

Subject to clauses D.5.2(f) and D.5.3 of this schedule, the minimum wages for a trainee

undertaking a part-time AQF Certificate Level |-Ill traineeship whose training package

and AQF certificate levels are allocated to Wage Level A by Appendix D1 are:

School leaver

Plus 1 year out of school

Plus 2 years out of school

Plus 3 years out of school

Plus 4 years out of school

Plus 5 or more years out of school

Highest year of schooling completed

Year 10

per hour

9.47

10.44

12.43

14.47

16.83

19.26
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per hour

10.44

12.43

14.47

16.83

19.26

Year 12

per hour

12.43

14.47

16.83

19.26
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(b)

(c)

Wage Level B

Subject to clauses D.5.2(f) and D.5.3 of this schedule, the minimum wages for a trainee
undertaking a part-time AQF Certificate Level I-lll traineeship whose training package
and AQF certificate levels are allocated to Wage Level B by Appendix D1 are:

Highest year of schooling completed

Year 10 Year 11 Year 12
per hour per hour per hour
$ $ $

School leaver 9.47 10.44 12.10
Plus 1 year out of school 10.44 12.10 13.91
Plus 2 years out of school 12.10 13.91 16.32
Plus 3 years out of school 13.91 16.32 18.61
Plus 4 years out of school 16.32 18.61
Plus 5 or more years out of school 18.61

Wage Level C

Subject to clauses D.5.2(f) and D.5.3 of this schedule, the minimum wages for a trainee
undertaking a part-time AQF Certificate Level |-lll traineeship whose training package
and AQF certificate levels are allocated to Wage Level C by Appendix D1 are:

Highest year of schooling completed

Year 10 Year 11 Year 12
per hour per hour per hour
$ $ $
School leaver 9.47 10.44 12.10
Plus 1 year out of school 10.44 12.10 13.61
Plus 2 years out of school 12.10 13.61 15.20
Plus 3 years out of school 13.61 15.20 16.94
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Plus 4 years out of school

Plus 5 or more years out of school

(d) School-based traineeships

Subject to clauses D.5.2(f) and D.5.3 of this schedule, the minimum wages for a trainee

Highest year of schooling completed

Year 10 Year 11 Year 12
per hour per hour per hour
$ $ s
15.20 16.94

16.94

undertaking a school-based AQF Certificate Level I-lll traineeship whose training

package and AQF certificate levels are allocated to Wage Levels A, B or C by Appendix D1

are as follows when the trainee works ordinary hours:

Year of schooling

Year 11 or lower Year 12
per hour per hour
$ $
9.47 10.44

(e) AQF Certificate Level IV traineeships

(i)  Subject to clauses D.5.2(f) and D.5.3 of this schedule, the minimum wages for a

trainee undertaking a part-time AQF Certificate Level IV traineeship are the

minimum wages for the relevant part-time AQF Certificate Level lll traineeship

with the addition of 3.8% to those minimum wages.

(ii)  Subject to clauses D.5.2(f) and D.5.3 of this schedule, the minimum wages for an
adult trainee undertaking a part-time AQF Certificate Level IV traineeship are as

follows, provided that the relevant wage level is that for the relevant AQF

Certificate Level Il traineeship:
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D.5.3

D.5.4

Wage level First year of traineeship Second and
subsequent years of

traineeship
per hour per hour
$ $
Wage Level A 20.01 20.79
Wage Level B 19.29 20.04
Wage Level C 17.57 18.24

(f)  Calculating the actual minimum wage

(i) Where the full-time ordinary hours of work are not 38 or an average of 38 per
week, the appropriate hourly minimum wage is obtained by multiplying the
relevant minimum wage in clauses D.5.2(a)—(e) of this schedule by 38 and then
dividing the figure obtained by the full-time ordinary hours of work per week.

(i)  Where the approved training for a part-time traineeship is provided fully off-the-
job by a registered training organisation, for example at school or at TAFE, the
relevant minimum wage in clauses D.5.2(a)—(e) of this schedule applies to each
ordinary hour worked by the trainee.

(ili) Where the approved training for a part-time traineeship is undertaken solely on-
the-job or partly on-the-job and partly off-the-job, the relevant minimum wage in
clauses D.5.2(a)—(e) of this schedule minus 20% applies to each ordinary hour
worked by the trainee.

Other minimum wage provisions

(a) Anemployee who was employed by an employer immediately prior to becoming a

trainee with that employer must not suffer a reduction in their minimum wage per week

or per hour by virtue of becoming a trainee. Casual loadings will be disregarded when
determining whether the employee has suffered a reduction in their minimum wage.

(b) If a qualification is converted from an AQF Certificate Level Il to an AQF Certificate Level
Il traineeship, or from an AQF Certificate Level Ill to an AQF Certificate Level IV
traineeship, then the trainee must be paid the next highest minimum wage provided in
this schedule, where a higher minimum wage is provided for the new AQF certificate
level.

Default wage rate

The minimum wage for a trainee undertaking an AQF Certificate Level |-lll traineeship whose
training package and AQF certificate level are not allocated to a wage level by Appendix D1 is
the relevant minimum wage under this schedule for a trainee undertaking an AQF Certificate
to Level I-lll traineeship whose training package and AQF certificate level are allocated to
Wage Level B.
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D.6

D.6.1

D.6.2

D.6.3

D.6.4

Employment conditions

A trainee undertaking a school-based traineeship may, with the agreement of the trainee, be
paid an additional loading of 25% on all ordinary hours worked instead of paid annual leave,
paid personal/carer’s leave and paid absence on public holidays, provided that where the
trainee works on a public holiday then the public holiday provisions of this award apply.

A trainee is entitled to be released from work without loss of continuity of employment and to
payment of the appropriate wages to attend any training and assessment specified in, or
associated with, the training contract.

Time spent by a trainee, other than a trainee undertaking a school-based traineeship, in
attending any training and assessment specified in, or associated with, the training contract is
to be regarded as time worked for the employer for the purposes of calculating the trainee’s
wages and determining the trainee’s employment conditions.

Note: The time to be included for the purpose of calculating the wages for part-time trainees
whose approved training is fully off-the-job is determined by clause D.5.2(f)(ii) and not by this
clause.

Subject to clause D.3.5 of this schedule, all other terms and conditions of this award apply to a
trainee unless specifically varied by this schedule.
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Appendix D1: Allocation of Traineeships to Wage Levels

The wage levels applying to training packages and their AQF certificate levels are:

D1.1

Wage Level A
Training package
Aeroskills

Aviation

Beauty

Business Services

Chemical, Hydrocarbons and Refining

Civil Construction

Coal Training Package

Community Services

Construction, Plumbing and Services Integrated
Framework

Correctional Services

Drilling

Electricity Supply Industry—Generation Sector

Electricity Supply Industry—Transmission,
Distribution and Rail Sector

AQF certificate level

Il (in Western Australia only)

Passenger vehicle transportation award 2010

42



Training package AQF certificate level
Electrotechnology I

Il

Il (in Western Australia only)
Financial Services I

I

Floristry I

Food Processing Industry I
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Training package AQF certificate level

Gas Industry 1

Information and Communications Technology I

Laboratory Operations ]

Local Government (other than Operational I
Works Cert | and Il) Il
1"

Manufactured Mineral Products 1]

Manufacturing I

Maritime |

Metal and Engineering (Technical) Il

Metalliferous Mining Il

Museum, Library and Library/Information 1]

Services 1l

Plastics, Rubber and Cablemaking 1

Public Safety 1]

Public Sector Il
1

Pulp and Paper Manufacturing Industries [

Retail Services (including wholesale and 1]
Community pharmacy)
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Training package AQF certificate level

Telecommunications Il
1

Textiles, Clothing and Footwear Il
Tourism, Hospitality and Events I
1]
Training and Assessment 1]
Transport and Distribution [l

Water Industry (Utilities) I

D1.2 Wage Level B

Training package AQF certificate level
Animal Care and Management I

Il

1]
Asset Maintenance |

Il

1]
Australian Meat Industry I

Automotive Industry Manufacturing I
11

Automotive Industry Retail, Service and Repair I

Beauty I

Caravan Industry Il

Civil Construction |
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Training package

Community Recreation Industry

Entertainment

Extractive Industries

Fitness Industry

Floristry

Food Processing Industry

Forest and Forest Products Industry

Furnishing

Gas Industry

Health

Local Government (Operational Works)

Manufactured Mineral Products

Metal and Engineering (Production)

Outdoor Recreation Industry

Plastics, Rubber and Cablemaking

AQF certificate level
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Training package AQF certificate level

Printing and Graphic Arts

Property Services

Public Safety

Pulp and Paper Manufacturing Industries

Retail Services

Screen and Media

Sport Industry

Sugar Milling

Textiles, Clothing and Footwear

Transport and Logistics

Visual Arts, Craft and Design

Water Industry
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D1.3

Wage Level C

Training package AQF certificate level

Agri-Food

Amenity Horticulture

Conservation and Land Management

Funeral Services

Music

Racing Industry

Rural Production

Seafood Industry
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Schedule E—2014 Part-day Public Holidays

This schedule operates where this award otherwise contains provisions dealing with public holidays that
supplement the NES.

E.1 Where a part-day public holiday is declared or prescribed between 7.00 pm and midnight on
Christmas Eve (24 December 2014) or New Year’s Eve (31 December 2014) the following will
apply on Christmas Eve and New Year’s Eve and will override any provision in this award
relating to public holidays to the extent of the inconsistency:

(a) All employees will have the right to refuse to work on the part-day public holiday if the
request to work is not reasonable or the refusal is reasonable as provided for in the NES.

(b) Where a part-time or full-time employee is usually rostered to work ordinary hours
between 7.00 pm and midnight but as a result of exercising their right under the NES
does not work, they will be paid their ordinary rate of pay for such hours not worked.

(c)  Where a part-time or full-time employee is usually rostered to work ordinary hours
between 7.00 pm and midnight but as a result of being on annual leave does not work,
they will be taken not to be on annual leave between those hours of 7.00 pm and
midnight that they would have usually been rostered to work and will be paid their
ordinary rate of pay for such hours.

(d)  Where a part-time or full-time employee is usually rostered to work ordinary hours
between 7.00 pm and midnight, but as a result of having a rostered day off (RDO)
provided under this award, does not work, the employee will be taken to be on a public
holiday for such hours and paid their ordinary rate of pay for those hours.

(e) Excluding annualised salaried employees to whom clause E.1(f) applies, where an
employee works any hours between 7.00 pm and midnight they will be entitled to the
appropriate public holiday penalty rate (if any) in this award for those hours worked.

(f)  Where an employee is paid an annualised salary under the provisions of this award and
is entitled under this award to time off in lieu or additional annual leave for work on a
public holiday, they will be entitled to time off in lieu or pro-rata annual leave equivalent
to the time worked between 7.00 pm and midnight.

(g) Anemployee not rostered to work between 7.00 pm and midnight, other than an
employee who has exercised their right in accordance with clause E.1(a), will not be
entitled to another day off, another day’s pay or another day of annual leave as a result
of the part-day public holiday.

This schedule is not intended to detract from or supplement the NES.

This schedule is an interim provision and subject to further review.
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Explanatory notes (6th Edition)

The Passenger Vehicle Transportation Award (PVTA) came into existence from the 1st January 2010. There have
been a number of variations made to the PVTA over the first four years of its existence. Some of those variations
have been as a result of the Two year Review completed by the Fair Work Commission in 2013. Other changes
have been necessitated because of common cause applications by larger trade unions seeking to vary all
modern awards.

From the 1st January 2015 the transitional provisions no longer apply. The rates of pay merged on 1 July 2014.

The PVTA 2010 is currently being review as part of the 4 yearly review and an Exposure draft titled the Passenger
Vehicle Transportation Award 2014 is currently being considered.

The only persons to whom the PVTA does not apply are employees of State and Territory Government and single
entities and partner ships in Western Australia.

This is the Sixth Edition of the Explanatory Notes to the PVTA and provides an updated set of notes up until the
1st January 2015.

Part 1 - Application and Operation

Title

The award is known as the Passenger Vehicle Transportation Award 2010.

Commencement and Transition

The PVTA allows an employer to make over award payments to cover some of the penalties and loadings
required to be paid, so long as it is stipulated that this is the purpose of the over award payment. There is no
obligation to continue to make over award payments.

A decision of FWA, [2010] FWAFB 4488, has confirmed that rate increases may be absorbed into any over award
payments but this does not extend to compensating for other obligations as overtime loadings, penalties and
minimum engagements.

The only loadings that are phased in are casual and permanent part time loadings. Annual leave loadings and
overtime loadings are not phased in.

The transitional arrangements have all become redundant.

Definitions

A ‘broken shift’ is defined as two portions of work, with a break of more than 60 minutes. A broken shift is a shift
which has a general industry definition of being a defined period of working hours in any one day. A ‘broken
shift’ is not restricted to school services i.e. it can be used for charter or route work provided that it entails a
break of more than one hour.

‘Passenger vehicles’ include motor vehicles, limousine, hire cars, buses, coaches, electric trams, monorail and
light rail.

A ‘specified route service’ is defined as any route on which a passenger vehicle operates and includes
government contracted operations, but excludes school bus services.

The ‘Standard rate’, which applies to some allowances e.g. first aid allowance, is the Grade 3 payment.

“Two Up driver’ operations are defined to mean any express, charter or tour operation in which another driver
shares the driving.

‘Waiting time’ is defined as time when there is no demand for work and excludes meal break. During this waiting
time the driver must be away from the depot and working as part of the shift. Waiting time applies to all day shift
drivers of a passenger transport vehicle.
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Coverage

The PVTA covers both private and public sector passenger vehicle transport, including motor vehicles (for hire
carrying less than 8 persons), limousines or hire cars, buses and coaches, electric tramways, monorails and light
rail. The PVTA covers labour hire persons and trainees, all of whom operate within the industry.

The PVTA does not apply specifically to circumstances where an enterprise agreement is in place unless the Ea
specifically has terms which allow for the PVTA to apply.

The PVTA also does not cover single entities and partnerships in Western Australia which hasn’t transferred all
of their industrial relations rights to the commonwealth or to state and territory employees. The PVTA does not
cover State sector employees (i.e. government transport employees such as STA).

Access to the Award and the NES

Employers must ensure that employees have access to the PVTA and the National Employment Standards (NES)
either by placing them on a notice board or in a suitable place where all employees can access them.

Award Flexibility

An employer and employee will be able to agree to vary individual terms relating to when work is performed i.e.
differing shift periods to the payment of penalty rates, overtime rates and allowances and the leave loading. This
allows an employer and employee to agree to increase a base rate for instance thereby reducing the overtime
loadings and weekend penalties.

The IFA must be in writing and signed by both parties but does not need to be lodged with the FWC. It does
need to meet the BOOT.

An IFA can extend now to a period of up to 13 weeks or 90 days but can only be entered into once an employee
has commenced work with the employer not as a condition of employment.

Legislation may be anticipated that allows an employer and employee to agree on an IFA which whilst not
providing direct financial benefits may provide a non-financial benefit e.g. a smaller shift to allow time at home
with family which may not guarantee 38 hours or which may be paid at a lower rate of pay.

Part 2 - Consultation and Dispute Resolution

Consultation

An employer must notify and consult with employees regarding any major changes to the structure or operation
of the business which will impact on employees.

Significant impacts include changes to staff numbers, elimination of job opportunities, job tenure, retaining
employees, changes to hours of work and promotion. Major changes include:

e Change in production

¢ Changes to the organisational structure

e  Change to technology

e Changes that may diminish an employee’s job prospects.

The employers must discuss these changes and seek ways to mitigate or to avert the adverse impacts on
employees.

Amendments have been made to Section 145A of the Act which now requires an employee to notify an
employee of any change to their regular rosters or ordinary hours of work. This provision applies to casual
employee however not to employees who are employed sporadically, for unpredictable or irregular hours.

The notice of change of hours or roster must be in writing and must also be given to any representative of the
employee (maybe a trade union). The notice must be done as soon as possible and the employer is obliged to
consider the employee’s view relating to the change.
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Dispute Resolution

Where there is a dispute about a breach or an interpretation the PVTA or the NES the parties must seek to
resolve the issues at the workplace level and if necessary by involving senior levels of management.

The Parties, if they still can’t resolve the dispute, can agree on the best way for FWC to deal with the matter i.e.
by mediation, conciliation or even arbitration. In the event that there is no agreement then FWC may decide the
manner of dispute resolution. The Parties can use Section 739 of the Act to ask FWC to arbitrate such a dispute.

Either the employer or employee can appoint another person, organisation or association to accompany or
represent them at any hearing in FWC. An employee must not stop work that is safe and appropriate during this
time.

Part 3 - Types of Employment and Termination of
Employment

Types of Employment
Employees may be engaged full-time, part-time or casual.

Full time employees are entitled to at least 38 hours per week on average and be paid for a minimum period of 4
hours per shift/ day engaged. Per shift/ day engaged means the entirety of a daily shift including a broken shift.

Part time employees are engaged to work reasonably predicable hours, which are agreed by the employer and
employee and less than 38 hour, with a minimum of three hours daily engagement. Daily engagement means the
entirety of a daily shift including a broken shift. Provided an employer and employee agree overtime loadings are
not payable on hours worked by a part time employee until they have exceeded 38 hours.

The terms of such an engagement for a permanent part time employee must be given in writing by the employer
to the employee. Additional hours, which can be worked by agreement, are treated as ordinary hours for which a
pro-rata base rate payment is made.

Casuals are paid by the hour and are entitled to receive a 25% loading on the weekly rate for ordinary hours
worked for the work performed.

Note that the casual loading under the PVTA is only paid on ordinary times earning which is usually not on
overtime. A casual for instance who works on weekends would be entitled to the casual as well as the weekend
penalty provide that neither exceeds double time.

Where a casual loading and penalty is applicable the percentage amounts are aggregated rather than
cumulative.

Example:

A casual working ordinary hour on a Saturday is entitled to a casual loading of 25% as well as a penalty loading
of 50%.

Casuals must be paid a minimum of three hours per shift, which will include a broken shift.

Where a driver is employed only to take school students to and from school there is a two hour minimum
engagement. There has been much conjecture about what constitutes an ‘engagement’. Following the decision
of Australiaer Bissett, (June 2013, AM2012/ 47 & 198) it would appear that the interpretation more likely to be
upheld by the FWC would be that an engagement constitutes each start.

In circumstances where a school bus driver who undertakes mid-day charter work or who also pick up adult
fare paying passengers then these school bus drivers might not fit into the ‘engagement’ category and would be
casuals who undertake broken shifts which have a three hour minimum for the shift or day.

It must be remembered that a broken shift can only have one major break in excess of 60 minutes and non-
rostered work is a stand-alone engagement or shift for the purposes of calculating minimum engagements.

The main use of casual workers in the bus industry is as follows:

1. In a temporary one off situation when a permanent employee either is off on leave or is not available due to
some legitimate reason or simply doesn’t volunteer for weekend work or late night work when it is available.

2. As school bus driver to take school children to and from school. This type of work is regular and occurs up
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to 201 school days a year and generally between 8am and 9am in the morning and 3pm and 4pm in the
afternoons.

3. Casual work is usually available to the school bus drivers to take school excursions or charter during the
school days or even other non-school charters.

4. In the mining industry the FIFO casual is utilised when an employee works usually part of the month and is
off the remainder of the month.

Modern awards and negotiated enterprise agreements usually provide an additional loading for casual
employees. The casual loading is usually expressed in enterprise agreements as being in lieu of any leave
entitlements and is reviewed each year by the Minimum Wage review Panel. Currently the loading is 25% and is
only deemed to apply to ordinary hours of work.

The Fair Work Act excludes casual employees from the following entitlements:

—

Annual leave (S.86)

2. Redundancy payments (S.123)

3. Notice of Termination (s.123)

4. Paid personal leave (s.95)

5. Paid parental leave

6. A guarantee of hours of employment.

The Fair Work Act does however provide the following entitlements to a casual employee:

—

Flexible working hours (s.65)

2. Unpaid personal and carers leave

3. Unpaid community leave

4. Parental leave if a long term casual (s.67)
5. Long Service leave

6. Unfair dismissal protection

7. Adverse action protection.

Termination

Notice of termination is provided under the NES and does not apply to a casual employee, a seasonal employee,
a trainee, an employee terminated for serious misconduct or an employee on probation.

Employees must also give the same notice to their employer and are entitled to a day off to look for a job during
this period.

The requirement of an employee to also give notice is new to the industry and will allow an employee to deduct
any period of notice not given from outstanding employment entitlements.

The notice period varies from 1 week for less than a year employment to 2 weeks for employees of more than a
year and under 3 years, 3 weeks for employees more than 3 years but not more than 5 and 4 weeks for anything
over 5 years. A further week is added where the employee is older than 45 years.

A casual employee, who works systematically and regularly, may be counted as a permanent employee for

the purpose of this notice. Casuals do not receive the benefit of the notice or redundancy provisions. Note
however that case law has suggested that regular and systematic engagements with a reasonable expectation of
continuing employment are usually not characteristic of casual employment.

Recent case law has upheld the view that a casual although regularly employed will not receive entitlements or

redundancy. Telum Civil (Qld) Pty Limited v. Construction, Forestry, Mining and Energy Union, [2013] FWCFB
2434, 22nd April 2013.
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Redundancy
Redundancy occurs when an employer decides that the job an employee has been doing is no longer needed.

The provision does not apply to circumstances where there are less than 15 employees (casual included) or an
employee has been employed less than 12 months.

Redundancy provisions apply when the notice period is invoked but does not apply, similarly to a casual
employee, a seasonal employee, a trainee, an employee terminated for serious misconduct or an employee on
probation.

A casual employee, who works systematically and regularly (i.e. prescribed at 12 months) may be counted as a
permanent employee for the purpose of redundancy.

In circumstances where a business is sold, if an incoming employer recognises the employee’s service then
redundancies don’t apply. A day off must also be given to find a job once a redundancy notice is given.

The redundancy period is prescribed by the Act and the previous provision about previous redundancy awards
no longer applies.

The PVTA prescribes the following redundancy payments:

Employee’s period of continuous service with the employer on termination R::yu:gzggy
1 | Atleast 1 year but less than 2 years 4 weeks
2 | Atleast 2 years but less than 3 years 6 weeks
3 | Atleast 3 years but less than 4 years 7 weeks
4 | Atleast 4 years but less than 5 years 8 weeks
5 | Atleast 5 years but less than 6 years 10 weeks
6 | Atleast 6 years but less than 7 years 11 weeks
7 | Atleast 7 years but less than 8 years 13 weeks
8 | At least 8 years but less than 9 years 14 weeks
9 | Atleast 9 years but less than 10 years 16 weeks
10 | Atleast 10 years 12 weeks

Part 4 - Minimum Wages and Related Matters

Minimum Wages Rates

Minimum rates for full time employees are set out below whilst the casual rate is also noted. Please refer to the
section which identifies the grades that apply for the work done.

Rates: (As at the 1st July 2014)

$
Grade 1 691.40
Grade 2 708.20
Grade 3 748.80
Grade 4 774.90
Grade 5 817.80
Grade 6 853.80
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The minimum rate to be paid to junior employees is as follows:

Age (years) % of applicable adult rate

Under 19 70
19 to under 20 80
20 100

The standard rate is Grade 3 which is referred to throughout the PVTA.

Junior rates apply from 70% of the base rate for employees under 19, to 80% for employees between 19 and 20
to receive 100% of the base rate.

There is also set out in the schedules a supported wage rate and a national training rate.

Allowances

A first aid allowance is paid to a holder of a current first aid qualification and has been appointed by the
employer as the first aid officer. The allowance is paid weekly to the employer irrespective of hours worked and
is an amount equal to 1.9% of the standard rate (Grade 3).

An allowance equal to 1.56% of the Standard Rate ($11.34) is payable as articulated bus allowance for each
shift.

An employee will be reimbursed for the costs of log book where they are required to have one.
If an employer requires a uniform to be worn by their employee they must pay for the uniforms.

Where an employee cannot get back to the depot over-night then the employer must meet all reasonable
expenses for living away from home including meals and accommodation. Each time this occurs, a minimum of
eight hours at ordinary hours rate of pay must be paid per engagement. Penalty rates for weekends apply to this
minimum but only for actual time worked.

The issue with the allowance for being away from the home depot is whether the allowance applies ‘per day’
which is stated in the clause or whether it is a 24 hour day for a variable shift.

Where an employee commences or finishes work at a place other than the regular place the employee is entitled
to ordinary rates of pay for extra time taken to get to and from the place along with any extra expenses to get to
and from the place. Such travelling time is not to be included as overtime. Where no public transport is available
then a $0.74 rate is payable.

An employer can require an employee to have a medical and must pay the costs of such a medical. Both
employer and employee shall be entitled to receive a copy of the report. If an employee is required to get a
medical to obtain their license then the employer will pay for the medical if the employee agrees to go to the
doctor of the employer’s choice.

A meal allowance of $11.80 is payable where an employee is required to work more than two hours overtime
beyond their normal shift.

At the same time that the minimum rates of pay are increased the allowances are increased but by a defined
index which in most cases is an ABS CPI adjustment e.g. the meal allowance adjusts by the ABS Cat 6401 for
‘take away and fast foods sub-group.’

The starting point for indexation is deemed June 2008 when the last adjustment was made.

District Allowances

District allowances no longer apply.

Accident Pay

Accident pay no longer applies.
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Higher Duties

Higher rates of pay apply to employees who work for more than two hours at a higher grade for the entire shift.

Superannuation

The PVTA confirms the employer’s obligation to meet the full superannuation guarantee payment for each
employee.

An employee may make their own contribution but only from post-taxation wages provided that the employee
has given three months notice to the employer who must commence the payment within 28 days of receiving the
notice.

A number of preferred super funds are referred to including Tasplan, TWU Super, Australian Super, QBIC Super,
Statewide and any other super funds to which an employer was making contributions to before 12 September
2008. This is qualified by legislation that may allow freedom of choice.

Recent amendments now require any other superannuation fund must offer MySuper products and is an eligible
choice fund within the meaning of the relevant legislation.

Part 5 - Hours of Work and Related Matters

Ordinary hours

Ordinary hours may be worked over an average of 38 hours a week and worked over 5 days in a 7 day cycle or
76 hours worked over 10 days in a 14 day cycle, 114 hours worked over 15 days in a 21 day cycle or 152 hours
in 20 days over a 28 day cycle.

This means that if an employee works 38 in a 6 day week over a 7 day period then the last day is not considered
ordinary hours.

An employer and employee can agree to allow for a rostered day off if an employee works over a two week
period 9 days at 8 hours per day and only gets paid for 7.6 hours. An employee who works more than 8 hours
per day is still entitled to the rostered ay off if they agree to be paid for 7.6 hours for the first 8 hours of a day.

Ordinary hours, which are rostered hours, must not exceed 10 hours per day.
Rosters must be displayed at least 7 days beforehand with any changes notified within 24 hours.

Any work that is not rostered would be considered outside of ordinary hours and overtime rates would apply.
This non rostered works attract a stand-alone minimum engagement period. If an employee agrees to a shorter
roster change then it would not be considered non rostered work.

A driver who is engaged as a passenger vehicle driver for single day charter may be paid a waiting time rate of
50% of the base rate.

The payment of waiting time does not interfere with the calculation of minimum engagements in that the time
worked is considered as a full hour of work. In the same way the time worked is treated as an hour worked for
the purposes of meeting a 38 hour week or for the calculation of overtime after 38 hours or 10 hours a day.

Breaks

An employee cannot drive for more than 5 and V2 hours without a break at least 15 minutes, which would be a
paid break of 15 minutes. That break can be an unpaid meal break of no less than 30 minutes or more than 60
minutes.

If a meal break cannot be provided then a paid crib break between 15 minutes and 30m minutes will suffice.

There is no requirement to return to the depot for such a break provided it can be taken at some other
reasonable location.

The PVTA does not limit a meal break to one only although it is silent on how many can be taken.
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Overtime and penalty rates

The PVTA refers to overtime being paid for time worked in excess of 38 hours or a 5 day week and in excess of
rostered hours.

Penalties apply to weekend rates and to time worked on late night (after 7.00pm) and early morning (before
6.00am) shifts.

Overtime rates are paid at time and half for the first three hours and double time thereafter.
A penalty rate of 50% is paid for Saturday whilst a penalty rate of 100% is paid for Sunday.
A penalty rate of 150% is paid for public holidays when work is undertaken.

Employees who work before 6.00am and after 7.00pm are entitled to a 15% loading on the base rate provided
that their normal rate of pay for such work as a result of loadings or penalties is not a higher rate. The loading is
only payable for the period of time before and after the prescribed times not for the entire shift.

The clause also states that it won’t apply where a higher rate, penalty or loading such as overtime or rates of
work on public holidays or weekend. The night loading may apply to casuals although consideration should be
given to whether or not the casual loading is a loading captured by the exclusion to pay the 15%.

Two up driver rates of pay apply to long distance charter and coach drivers, which includes payment for ordinary
hours between midnight on Sunday and Friday, 25% loading for Saturday and 50% for Sunday.

Part 6 - Leave and Public Holidays

Annual Leave

Annual leave provisions are guaranteed by the NES and guarantee 4 weeks paid annual and 5 weeks for shift
workers as described by the PVTA.

An employer cannot reasonably refuse a request for annual leave which accrues progressively during a year.

A shift worker for the purposes of the extra week of annual leave per year under the PVTA is deemed an
employee who works on a 7 day roster and regularly works regularly on Sundays and public holidays. Case law
has defined that this means an employee who works at least 7 Sunday and no less than 14 public holidays. What
is still contentious is whether voluntary overtime on Sundays or Public Holidays is deemed a regular roster when
it is only voluntary.

The holiday loading referred to in the PVTA is 17.5%. The holiday leave loading is not a phased in rate.

The Other issue with the Annual leave provisions is the specific condition that leave loading is not payable on
termination, although this appears to fly in the face of Section 90 (2) of the Fair Work Act 2009 and is the subject
of further review.

Personal / Carer’s Leave and Compassionate Leave
Personal and Carer’s leave is determined by the NES and is concurrent and accrues at 10 paid days per year.
An employee is also entitled to 2 days unpaid carer’s leave on any one occasion.

Carers leave and personal leave is taken when an employee is sick or is required to provide care or support to a
member of the immediate family who is sick, injured or the subject of an emergency. This leave does not apply to
a designated public holiday.

There is no mechanism in the PVTA to cash out the personal or carer’s leave.

Community Service Leave

Community Service Leave is determined by the NES and includes jury service which is paid for permanent
employees and unpaid for permanents and casuals for voluntary emergency work and other prescribed activities.

Payment for jury service is limited to 10 days for each service required by an employee.
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Public Holidays

Public holidays are also determined by the NES, which sets out those upon which the holidays fall.
An employee may reasonably refuse a request from an employer to work on a public holiday.

Employees are paid the base rate when they do not work on a public holiday.

Schedule A - Transitional Provisions

Fair Work Ombudsman has produced a set of guidelines as to how the transition arrangements should operate
and these explanatory notes have adopted those guidelines.

The transitional arrangements in the PVTA include:
e Minimum wages and applicable industry allowances
e Casual and part time loadings
e  Saturday, Sunday and public holiday penalty rates
e Evening and other penalty rates
e  Shift allowances
The transitional arrangements in the PVTA do not include:
e Allowances, other than deemed industry allowances.
e Overtime rates (i.e. time and half for the first three hours as opposed to two hours)
e Minimum engagements (Casuals three hours under PVTA)

These arrangements cease on 1st July 2014.

Schedule B - Classifications

The Grades

Grade 1, (employees not involved in driving passengers), includes employees not involved in driving passengers
but refuellers, attendants, washers tyre changers, supervisors and coach attendants.

Grade 2, (school drivers of small buses and limo and hire car drivers), includes drivers of vehicles with carrying
capacity of less than 25 school children, bus conductors, a driver of limousines or hire cars carrying less than
eight persons. The number of children in the various grades refers to the actual number without reference to any
local rules relating to 3 for 2. Pre-departure checks and vehicle defect monitoring have been included into this
Grade.

Grade 3, (school drivers of large buses and route service drivers of small buses and day charter drivers), includes
drivers who drive vehicles with a carrying capacity of 25 or more school children or who carry specific route
service passengers in a bus with a carrying capacity of less than 25 or a coach driver on day charters and who
travel less than 650 Kims. Where specific route service passenger is referred to the adult carrying capacity is to
be taken as the measure. Day coach drivers are also paid at the Grade 3 classification so long as they do not
usually undertake route work which is paid at Grade 4.

Grade 4, (route service drivers of large buses and long distance drivers), includes drivers who drive specific route
services in vehicles with a carrying capacity of 25 or more and coach drivers who drive vehicles with a carrying
capacity of 25 or more and who travel a return distances of 650 Kims or more.

Grade 5, (drivers with sound operational knowledge and customer service), includes drivers with higher skills
than grade 4 and who have sound operational knowledge including instructors of new drivers.

Grade 6, (drivers who are also supervisors, trainers and managers), includes supervisors and trainers who are
customer focussed and provide operational support to special events.

Schedule C contains a supported wage system for disabled workers and Schedule D will outline the national
training wage.
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Schedule C - Supported Wages System

This schedule outlines a supported wages schedule that applies to persons with disabilities and who meet the
eligibility criteria as persons who are in need of special rehabilitation.

It is not intended to act as a worker’s compensation mechanism and expressly distinguishes itself from worker’s
compensation legislation.

There are detailed wage rate for persons base on their assessed capacity for work

Schedule D - National Training Wage

This schedule applies to those employees who are undertaking a traineeship at an AQF certificate level. This
provision would apply to employees who were undertaking one of the approved traineeships and includes
transport and distribution.

There are rates of pay stipulated for full time and part time employees who are able to be released from work to
undertake such course without loss of employment benefits.

Schedule E - 2013 Part-day public holidays

This schedule operates where this award otherwise contains provisions dealing with public holidays that
supplement the NES.

Where a part-day public holiday is declared or prescribed between 7.00 pm and midnight on Christmas Eve
(24 December 2013) or New Year’s Eve (31 December 2013) the following will apply on Christmas Eve and
New Year’s Eve and will override any provision in this award relating to public holidays to the extent of the
inconsistency:

All employees will have the right to refuse to work on the part-day public holiday if the request to work is not
reasonable or the refusal is reasonable as provided for in the NES.

Where a part-time or full-time employee is usually rostered to work ordinary hours between 7.00 pm and
midnight but as a result of exercising their right under the NES does not work, they will be paid their ordinary rate
of pay for such hours not worked.

Where a part-time or full-time employee is usually rostered to work ordinary hours between 7.00 pm and
midnight but as a result of being on annual leave does not work, they will be taken not to be on annual leave
between those hours of 7.00 pm and midnight that they would have usually been rostered to work and will be
paid their ordinary rate of pay for such hours.

Where a part-time or full-time employee is usually rostered to work ordinary hours between 7.00 pm and
midnight, but as a result of having a rostered day off (RDO) provided under this award, does not work, the
employee will be taken to be on a public holiday for such hours and paid their ordinary rate of pay for those
hours.

Excluding annualised salaried employees to whom clause applies, where an employee works any hours
between 7.00 pm and midnight they will be entitled to the appropriate public holiday penalty rate (if any) in this
award for those hours worked.

Where an employee is paid an annualised salary under the provisions of this award and is entitled under this
award to time off in lieu or additional annual leave for work on a public holiday, they will be entitled to time off in
lieu or pro-rata annual leave equivalent to the time worked between 7.00 pm and midnight.

An employee not rostered to work between 7.00 pm and midnight, other than an employee who has exercised
their right in accordance with clause, will not be entitled to another day off, another day’s pay or another day of
annual leave as a result of the part-day public holiday.

This schedule is not intended to detract from or supplement the NES.

This schedule is an interim provision and subject to further review.
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The national employment standards

The Fair Work Act 2009 provides you with a safety net of minimum terms and conditions of employment through
the National Employment Standards (NES).

There are 10 minimum workplace entitlements in the NES:
1. A maximum standard working week of 38 hours for full-time employees, plus ‘reasonable’ additional hours.

2. Arright to request flexible working arrangements such as location, shifts, starting and finishing times if
the employee is a parent of a child of school age, a carer, has a disability, 55 years or older, experiencing
violence from a family member or provides support to a family member who is such a victim.

3. Parental and adoption leave of 12 months (unpaid), with a right to request an additional 12 months.
4. Four weeks paid annual leave each year (pro rata).

5. Ten days paid personal/carer’s leave each year (pro rata), two days paid compassionate leave for each
permissible occasion, and two days unpaid carer’s leave for each permissible occasion.

6. Community service leave for jury service or activities dealing with certain emergencies or natural disasters.
This leave is unpaid except for jury service.

7. Long service leave.
a. Public holidays and the entitlement to be paid for ordinary hours on those days.
b. Notice of termination and redundancy pay.
c. The right for new employees to receive the Fair Work Information Statement.

A complete copy of the NES can be accessed at www.fairwork.gov.au. Please note that some conditions
or limitations may apply to your entitlement to the NES. For instance, there are some exclusions for casual
employees.

If you work for an employer who sells or transfers their business to a new owner, some of your NES entitlements
may carry over to the new employer. Some NES entitlements which may carry over include personal/carer’s
leave, parental leave, and your right to request flexible working arrangements.

Casual employees only get NES entitlements to:
e Unpaid carers’ leave
e Unpaid compassionate leave
e  The Fair Work Statement
e Long Service Leave in some States
e The right to request flexible working arrangements if employed regularly for more than 12 months, and

e Access to parental leave if employed regularly for more than 12 months.

Making an enterprise agreement

Rights and Rules

1. All enterprise agreements must be lodged with Fair Work Commission and will be subject to the better off
overall test (BOOT).

2. Enterprise agreements must comply with the Australian Fair Pay and Conditions Standard (the Standard)
and the new National Employment Standards (NES).

3. Employers must give the employees who’ll be covered by the agreement notice of their right to appoint a
bargaining representative to help them negotiate their agreement within 14 days of the agreement-making
process started. The notice explains that the employee is required to give a copy of any appointment to the
employer and explains about default bargaining representatives. The notice has been set by the law.
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4. Employers must then give another 21 days after providing the last of the above notices before holding a
vote to decide whether the agreement is or is not approved.

5. Employers must ensure that the employees who will be covered by the agreement are given a copy or
access to the agreement and any other incorporated material for the 7-day period before voting starts.

6. The employer must also notify their employees who will be covered by the agreement, by the start of the
access period, of voting details, i.e. time, place and method.

7. The employer must take all reasonable steps to ensure that the terms of the agreement, and the effect of
those terms, are explained to employees.

8. It’s against the law to force an employee to approve, vary or terminate an enterprise agreement.

Eight Easy Steps

Step One (Notification Time i.e. decision to bargain)
> Make a decision to make an enterprise agreement (i.e. single, multiple or green field).
> This decision may be initiated by an employee or a bargaining agent acting for an employee or employees.

> A majority of employees can elect after a secret ballot to force a negotiation to commence an EA
negotiation.

>  Consider the terms and conditions of the new enterprise agreement including the rates of pay, allowances,
flexible arrangements, hours of employment etc.

> Draft an enterprise agreement in readiness for the negotiations.

Step Two (Notice of Employee Rights)

> Within 14 days of the notification time you must advise your employees and any appointed bargaining agent
by giving a ‘Notice of Employee Representative Rights’ to each employee either by post, email or facsimile.

> This notice may be posted to each employee or it may be emailed to an employees’ known address or even
faxed to a known fax number. It can be placed in a conspicuous place at the Depot where all employees will
have access to it. A reasonable time will need to elapse before all employees will be deemed to have notice
if this method is used.

Step Three (Fair Bargaining)

> Before a vote is decided to be taken it is essential that the terms and conditions of the EA are agreed to or
at least been discussed.

> An employer and employee/ bargaining agent must meet fair bargaining principles during this time.

> During this time ‘protected action’ can be taken.

Step Four (Notice of Meeting and Accompanying Documents)

> Post a copy of the EA to each of the employees providing notice of a meeting time to enable a vote on the
EA.

> You must allow at least 21 days from the date that you set the meeting and notify your employees for the
meeting to take place.

> You are required to send to each employee either directly or by posting in a conspicuous place a copy of the
proposed ‘Application for Approval of an Enterprise Agreement’ and a copy of the ‘Employer’s Declaration in
Support of Application for Approval of Enterprise Agreement’.

> You must ensure that at least 7 days before the meeting that you have notified all employees of the time and
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place of the meeting and that you have taken steps to advise your employees of the terms and conditions of
the EA and the method of voting.

> The voting method can include a postal or absentee vote provide 7 days notice is given of the method of
voting.

Step Five (Bargaining Agent and Employee Organisations)
> Is to ensure that any bargaining agent has also been given notice of the meeting.

> A bargaining agent may seek to be covered by the EA and this is done by ‘Notice for Employee
Organisation to be covered by Enterprise Agreement’ which has to be served on the Employer.

> An Employee Organisation can lend its support to an Enterprise Agreement and that is done by the
completion of a ‘Declaration of Employee Organisation in support of an Application for Approval of an
Enterprise Agreement’.

Step Six (The Vote)

> Hold the meeting and once again with a set agenda to explain the terms and conditions of the EA, appoint a
representative to sign, agree to terminate any existing agreement and then take a vote.

> Ensure that you take a record of those present and who vote and their voting pattern.

> Make sure that those who are not able to vote because they are rostered off or on leave are given the
opportunity to vote.

>  The terms of the agreement, and the effect of those terms, must be explained to the employees and the
explanation is provided in an appropriate manner (e.g. appropriate for young employees or employees from
culturally diverse backgrounds).

>  The vote cannot take place or the meeting take place within 21 days from the last notice of employee rights
being sent out.

> The ‘Application for Termination of Collective Agreement-Based Transitional Instrument’ needs to be signed
along with the Employers Declaration in support.

> The vote is successful if 50% plus one supports the EA from those who vote.

> The EA is signed by the Employee an Employee representative and any Employee Organisation which is
covered by the EA.

Step Seven (Lodgement)

> A Bargaining Agent or Employer can lodge the application and this must be done within 14 days of the
meeting.

The documents can be lodged electronically with FWA. It is possible to access the eFiling facility on www.fwa.
gov.au.

The documents can also be posted to FWA, Level 8, Terrace Tower, 80 William Street East Sydney, 2011
Documents to be filed include:

1. Assigned copy of the Enterprise Agreement.

Sufficient copies of the EA to be sent to any Bargaining Agent.

Application for Termination of Collective Agreement.(where relevant)

A DN

Application for Approval of Enterprise Agreement.
5. Employers Declaration in Support of Application for Approval of Enterprise Agreement. (where relevant)
6. Notice of Employee Organisation to be covered by Enterprise Agreement. (where relevant)

7. Declaration of Employee Organisation in support of Application for Approval of Enterprise Agreement.
(where relevant)
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Step Eight (Approval and Commencement)

>

The EA does not commence until such time as Fair Work Commission has made an order of approval of the
EA.

For FWA to approve the EA it must Fair Work Commission must be satisfied that:
e the agreement has been made with the genuine agreement of those involved,

e the agreement passes the no-disadvantage test and does not include any unlawful terms or designated
outworker terms,

e the agreement specifies a date as its nominal expiry date (not more than four years after the date of
FWA approval),

e the group of employees covered by the agreement was fairly chosen,

e the agreement provides a dispute settlement procedure which must authorise either Fair Work
Commission or someone else that is independent of those covered by the agreement to settle
disputes about any matters under the agreement in relation to terms of a modern award or the National
Employment Standards (‘NES’), and

e the agreement includes a flexibility clause and a consultation clause which requires the employer to
consult their employees about any major workplace changes that are likely to have a significant effect
on them and allows the employees to have representation in that consultation.

FWA will not approve an EA if it contains any of the following terms or the employer has engaged in any of
the following actions:

e adiscriminatory term,

e an objectionable term (which are terms that require or allow payment of a bargaining services fee, or
a contravention of the general protections provisions of the Fair Work Act 2009, Division 3, Workplace
Rights),

e aterm that confers an entitlement or remedy in relation to unfair dismissal before the employee has
completed the minimum employment period,

e aterm that excludes, or modifies, the application of unfair dismissal provisions in a way that is
detrimental to, or in relation to, a person,

e aterm thatis inconsistent with the industrial action provisions,
e aterm that provides for an entitlement to right of entry,

e aterm that allows for the exercise of any State or Territory OHS legislative right of entry in a manner
different to the rights set out in the right of entry provisions of the Fair Work Act 2009,

e not attending and participating in meetings at reasonable times,

e not disclosing to an employee relevant information (other than confidential or commercially sensitive
information) in a timely manner,

e not responding to proposals made by other bargaining representatives for the agreement in a timely
manner,

e not giving genuine consideration to the proposals made by other bargaining representatives, and giving
reasons for any responses to those proposals,

e not behaving in a capricious or unfair way that undermines freedom of association or collective
bargaining, and

¢ Not recognising and bargaining with the other bargaining representatives for the agreement.
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Enterprise agreement template

The Guide contains a draft template which is a draft for use in circumstances where an employer seeks to
commence negotiations with their employees. In some jurisdictions, especially Victoria and New South Wales,
the State Associations negotiate, as a pattern bargain a template for use by their operators.

Passenger vehicle enterprise agreement 2015

1. Title of this Agreement

The Enterprise Agreement (‘EA’) will be known as the Passenger Vehicle Drivers Enterprise Agreement 2015.

2. Parties Bound by EA
The parties bound by this EA are:
a. (Employer)

b. Persons employed wholly or principally as Passenger Transport Drivers (Employees).

3. Date and Period of Operation

a. This EA shall take effect from the beginning of the first pay period following the date that Fair Work
Commission (‘FWC’) approves the EA in accordance with the relevant provisions of the Fair Work Act
2009 (‘The Act’)

b. This EA shall remain in force until the (date).

4. Application and Scope of the Agreement
a. This EA shall apply to all Employees referred to in clause 2(b) above.

b. The Employer will issue a letter of appointment to new employees to whom this EA applies confirming
the status of their employment.

c. This EA shall replace and rescind all other agreements relating to the terms and conditions of
employment and is conditional upon approval under The Act.

d. The terms and conditions of The Award shall apply to this EA except, where there is an inconsistency
between the terms of this EA and the terms of the Award outlined above, this EA prevails over The
Award.

e. The NES shall apply to this agreement.

f.  The Parties will not without reasonable or proper cause conduct themselves in a manner calculated or
likely to destroy or seriously damage the relationship of trust and confidence between each other.

5. Definitions
For the purpose of this EA the following definitions shall be adopted:

“Broken Shift” means a shift with a spread of hours permitted under the relevant State or Territory driving hours’
legislation and with an unpaid break of greater than 60 minutes between two portions of work.

“EA” shall mean Passenger Vehicle Drivers Enterprise Agreement 2015.

“Employees” shall mean those persons who work under the direction of the Employer and receive payment
within in the terms of this EA and who are parties there to.

“Employer” means
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“Extended Charter/Tour Work” means Charter / Tour for a single customer where the itinerary for the job is 3 or
more day’s duration and the employee is required to be away from the depot and be accommodated away from
home.

“Fair Work Commission” is the body appointed to receive and give approval or otherwise to the EA.

“National Driving Hours” are regulations, either federal or state, that determine driver fatigue and what hours of
work of allowed for Passenger Transport Drivers.

“NES” means the National Employment Standards.
“Ordinary Hours” are those hours of work referred to in clause 10 hereof.

“Passenger Transport Driver” shall include drivers of passenger vehicles, including buses and coaches, with
skills engaged in driving passengers, including school student to and from school, or passengers for tourism,
charters on single day trips or overnight trips

“Passenger vehicle” includes motor vehicle, limousine, hire car, bus, coach, Electric tramway, monorail and light
rail.

“Prescribed rates of pay” shall be the prescribed rates of pay as set out in Clause 8 hereto.
“Shift” shall mean that period of time in any day that the Employee is required under this EA to work.
“The Act” shall mean the Fair Work Act (C’lth) 2009.

“The Award” shall mean the Passenger Vehicle Transportation Award, 2010.

6. Terms of Engagement

a. A full-time employee is an employee who is engaged to work a minimum of 38 hours per week. A full-
time employee must receive a minimum payment of four hours for each day engaged.

b. A part-time employee is an employee who has agreed to be engaged to work reasonably predictable
hours of work less than 38 ordinary hours per week, and must receive a minimum payment of three
hours for each day engaged. A Part time employee will receive the same entitlements as a fulltime
employee, pro rata to the hours worked by the part-time employee. All time worked by a part-time
employee worked in excess of ordinary hours, being 38 hours in any week shall be paid at the
applicable rate as per Clause 8.

c. A casual Employee is an employee engaged by the hour with uncertain hours and duration. Each
engagement for a casual Employee, including a broken shift, shall stand alone and cease at the end of
the engagement. A casual employee while working ordinary hours must be paid on an hourly basis as
prescribed by the EA and be paid a minimum payment of three hours pay for each shift or if engaged
solely for the purpose of transportation of children during a school day a minimum payment of 2 hours
for each start during the day.

d. A casual employee will receive a loading provided for in the Award which is payable only upon those
ordinary hours worked by the casual employee and which is a payment in lieu of any leave entitlements,
notice periods or redundancy payments otherwise due to permanent employees.

e. Employment with the employer is subject to the employee completing a probationary period of three (3)
months, commencing from the date the employee starts work with the employer. At any time during this
probationary period, either the employee or the employer can terminate the employment by giving one
(1) week’s notice, or by the employer paying one (1) week’s pay in lieu of notice.

f.  An employee may be required to work from a number of different workplaces as a term of their
engagement.

7. No Extra Claims

The Parties agree that no extra claims shall be made in regard to any wages and allowances or conditions of
employment during the nominal term of this EA.
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8. Prescribed Rates of Pay

a.

Employees shall be paid at the Prescribed Rates of Pay set out below and any payment over the Award
payment shall be made in lieu of any penalty or loading in the Award.

The prescribed rates of pay shall be increased on the (dates) in accordance with the percentage
increase as part of the minimum wage determination by the Minimum Wage Panel pursuant to section
285 of the Act.

Prescribed Rates:
i.  Permanent and Permanent Part Time Rates
ii. Casual Rates

Any payments made which are in excess of the Award rates are payments in lieu of any penalties and
loadings which are otherwise payable under the award.

9. Allowances

Employees shall be entitled to all allowances which are referrable to the Award, which shall be indexed on the
first pay period after increases as referred to in the Award.

10. Hours of Work

a.

The maximum number of ordinary hours required to be worked shall be an average of 38 hours per
week and may be calculated over a longer period in accordance with the Award. The actual hours of
work each week will depend on the specific roster required to be worked.

The ordinary hours shall be worked over any days of the week and shall be arranged by the Company
to meet the needs of the business and shall not breach national driving hour’s regulations.

The hours of work of an employee shall not include any circumstance in which an employee agrees to
drive a vehicle of the Company which has been dry hired out to a third party or charity or community
service organization.

The employer shall determine the method of implementation of working hours. The employer however
agrees to consult with the employees in respect of the setting of the rosters and to allocate such
working rosters as equally as possible bearing in mind the nature of the job, the suitability of the
employee and the availability of the employee. In this regard the employer shall provide at least 12
hours notice of any change to the working hours of an employee unless mutually agreed.

Employees may also be asked to work at short notice due to staff absences or unforseen demands. The
employer will seek to roster this type of work on short notice on a voluntary basis at first instance.

An employee who is engaged on a day charter, in which the employee will return to the depot, may be
rostered to work a broken shift divided into two working periods. In circumstances where an employee
during a day charter does not return to the Depot the employee shall be paid at an agreed minimum
rate for the day or at the hourly rate prescribed by the Award for time worked which shall include
waiting time (under the Award) payments but excluded any unpaid meals breaks, which may be taken
consecutively.

An employee engaged on extended charter / tour work of 2 or more day’s duration will be paid and
agreed daily rate which shall include all actual hours worked on each day that the employee is away
from the depot subject to payment of an allowance of a minimum of eight hours per 24 hours or per
day Monday to Friday and a minimum of eight hours per 24 hours or per day on Weekends and when
living away from home to be provided with accommodation and a meal allowance as prescribed by the
Award.

Work shall be deemed to commence when the employee enters the depot, garage or arranged picking
up place at the appointed time to commence his or her shift, and shall finish on his or her leaving such
depot, garage or picking up place at the completion of such shift.
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11. Overtime

The employer can require the employee to work reasonable overtime at the Prescribed Rate as per Clause 8.

12. Breaks

1. An employee may be rostered for unpaid meal breaks of between 30 minutes and 60 minutes to be taken at
the depot or any other reasonable location, which may be more than one and taken consecutively.

2. An employee must not be required to work for more than five and a half hours without a break for a meal
and may not be required to take more than two meal breaks during any shift.

3. Where a rostered meal break cannot be provided, an employee will be provided with a paid crib break of
between 15 and 30 minutes to be taken at any reasonable location.

4. Inrespect of any breaks referred to herein or working hours, nothing in this EA shall be in breach of
applicable national driving hour’s regulations.

13. Driver’s Safety

1. No employee shall drive a vehicle which contravenes the Motor Vehicle legislation and regulations other than
for the purpose of completing a journey already commenced.

2. When required by the employer the employees shall be ready, willing and able to perform duties incidental to
or peripheral with the driving of the vehicles including delivering descriptive commentary

14. Confidential Information

Employees acknowledge that during their employment they may obtain access to, or become aware of
confidential information, which is of commercial value to the Employer, a customer or a client of the Employer.
Employees further acknowledge that this confidential information is owned by and will at all times remain the
property of the Employer.

Any information obtained by or disclosed to an Employee the course of employment must be kept strictly
confidential.

Employees must not disclose to any person, any confidential information with prior consent of the Employer,
except to the extent that such disclosure is required by law.

The Obligations set out in this section do not apply to any confidential information that an Employee can
demonstrate enters the public domain or becomes knowledge other than through your default, or the default of
those whom an Employee is responsible for.

All documents, files, information, assets and property used in the course of an Employee’s employment remain
the property of the Employer and may not be used for any purpose outside of the execution of duties without
prior written consent from the Employer.

15. Salary Sacrifice for Superannuation

a. Notwithstanding anything contained within this EA or the Award and the Prescribed Rates set out in
Clause 8 of this EA an employee may elect, subject to the agreement of the employer, to sacrifice a
specific amount of their base wage paid under this agreement to additional superannuation payments.

b. Any salary sacrifice arrangement entered into under this clause is subject to taxation and
superannuation legislation.

c. Employees are responsible for seeking their own independent financial advice with respect to salary
sacrifice arrangements.
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16. Dispute Resolution Procedure

If a dispute relates to:

1. A matter arising under the EA; or

2. the National Employment Standards;

a.

b.

Note:

this term sets out procedures to settle the dispute.

An Employee who is a party to the dispute may appoint a representative for the purposes of the
procedures in this term.

In the first instance, the parties to the dispute must try to resolve the dispute at the workplace level, by
discussions between the employee or employees and relevant supervisors and/or management.

If discussions at the workplace level do not resolve the dispute, a party to the dispute may refer the
matter to Fair Work Commission.

Fair Work Commission may deal with the dispute in 2 stages:

i.  Fair Work Commission will first attempt to resolve the dispute as it considers appropriate, including
by mediation, conciliation, expressing an opinion or making a recommendation; and

ii. if Fair Work Commission is unable to resolve the dispute at the first stage, Fair Work Commission
may then:

iii. arbitrate the dispute; and

iv. make a determination that is binding on the parties.

If Fair Work Commission arbitrates the dispute, it may also use the powers that are available to it under
the Act.

A decision that Fair Work Commission makes when arbitrating a dispute is a decision for the purpose of Div 3 of
Part 5.1 of the Act. Therefore, an appeal may be made against the decision.

1. While the parties are trying to resolve the dispute using the procedures in this term:

a.

an employee must continue to perform his or her work as he or she would normally unless he or she
has a reasonable concern about an imminent risk to his or her health or safety; and

an employee must comply with a direction given by the employer to perform other available work at the
same workplace, or at another workplace, unless:

i. the work is not safe; or

ii. applicable occupational health and safety legislation would not permit the work to be performed; or
iii. the work is not appropriate for the employee to perform; or

iv. there are other reasonable grounds for the employee to refuse to comply with the direction.

The parties to the dispute agree to be bound by a decision made by Fair Work Commission in
accordance with this term.

17. Consultation

1. This term applies if the employer:

a.

b.

has made a definite decision to introduce a major change to production, program, organisation,
structure or technology in relation to its enterprise that is likely to have a significant effect on the
employees; or

proposes to introduce a change to the regular roster or ordinary hours of work of employees.

2. For a major change referred to in paragraph (1)(a):

a.

b.

the employer must notify the relevant employees of the decision to introduce the major change; and

subclauses (3) to (9) apply.
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The relevant employees may appoint a representative for the purposes of the procedures in this term. If:

a. arelevant employee appoints, or relevant employees appoint, a representative for the purposes of
consultation; and the employee or employees advise the employer of the identity of the representative;

b. the employer must recognise the representative.
As soon as practicable after making its decision, the employer must:
a. discuss with the relevant employees:

i.  theintroduction of the change; and

ii. the effect the change is likely to have on the employees; and

iii. measures the employer is taking to avert or mitigate the adverse effect of the change on the
employees; and

b. for the purposes of the discussion—provide, in writing, to the relevant employees:
i.  all relevant information about the change including the nature of the change proposed; and
i. information about the expected effects of the change on the employees; and
iii. any other matters likely to affect the employees.

However, the employer is not required to disclose confidential or commercially sensitive information to the
relevant employees.

The employer must give prompt and genuine consideration to matters raised about the major change by the
relevant employees.

If a term in this agreement provides for a major change to production, program, organisation, structure or
technology in relation to the enterprise of the employer, the requirements set out in paragraph (2)(a) and
subclauses (3) and (5) are taken not to apply.

In this term, a major change is likely to have a significant effect on employees if it results in:
a. the termination of the employment of employees; or

b. major change to the composition, operation or size of the employer’s workforce or to the skills required
of employees; or

c. the elimination or diminution of job opportunities (including opportunities for promotion or tenure); or
d. the alteration of hours of work; or

e. the need to retrain employees; or

f.  the need to relocate employees to another workplace; or

g. the restructuring of jobs.

Change to regular roster or ordinary hours of work

1.

For a change referred to in paragraph (1)(b):

a. the employer must notify the relevant employees of the proposed change; and

b. subclauses (11) to (15) apply.

The relevant employees may appoint a representative for the purposes of the procedures of this term. If:

a. arelevant employee appoints, or relevant employees appoint, a representative for the purposes of
consultation; and

b. the employee or employees advise the employer of the identity of the representative; the employer must
recognise the representative.

As soon as practicable after proposing to introduce the change, the employer must:
a. discuss with the relevant employees the introduction of the change; and

b. for the purposes of the discussion—provide to the relevant employees:
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i.  all relevant information about the change, including the nature of the change; and

ii. information about what the employer reasonably believes will be the effects of the change on the
employees; and

iii. information about any other matters that the employer reasonably believes are likely to affect the
employees; and

iv. invite the relevant employees to give their views about the impact of the change (including any
impact in relation to their family or caring responsibilities).

4. However, the employer is not required to disclose confidential or commercially sensitive information to the
relevant employees.
5. The employer must give prompt and genuine consideration to matters raised about the change by the
relevant employees.
6. In this term: relevant employees means the employees who may be affected by a change referred to in
subclause (1).
18. Flexibility
1. Notwithstanding any other provision of this EA, the Company and any Employee may agree to vary the
application of certain terms of this award to meet the genuine individual needs of the Company and the
individual employee. The terms the employer and the individual employee may agree to vary the application
of are those concerning:
a. arrangements for when work is performed;
b. overtime rates;
c. penalty rates;
d. allowances; and
e. leave loading.
2. The employer and the individual employee must have genuinely made the agreement without coercion
or duress. An agreement under this clause can only be entered into after the individual employee has
commenced employment with the employer.
3. The agreement between the employer and the individual employee must:
a. be confined to a variation in the application of one or more of the terms listed in clause 20.1; and
b. result in the employee being better off overall at the time the agreement is made than the employee
would have been if no individual flexibility agreement had been agreed to.
4. The agreement between the employer and the individual employee must also:
a. bein writing, name the parties to the agreement and be signed by the employer and the individual
employee and, if the employee is under 18 years of age, the employee’s parent or guardian;
b. state each term of this award that the employer and the individual employee have agreed to vary;
c. detail how the application of each term has been varied by agreement between the employer and the
individual employee;
d. detail how the agreement results in the individual employee being better off overall in relation to the
individual employee’s terms and conditions of employment; and
e. state the date the agreement commences to operate.
5. The employer must give the individual employee a copy of the agreement and keep the agreement as a time
and wages record.
6. Except as provided in clause 18.3(a) the agreement must not require the approval or consent of a person
other than the employer and the individual employee.
7. An employer seeking to enter into an agreement must provide a written proposal to the employee. Where

the employee’s understanding of written English is limited the employer must take measures, including
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10.

19.

20.

translation into an appropriate language, to ensure the employee understands the proposal.
The agreement may be terminated:

a. by the employer or the individual employee giving 13 weeks’ notice of termination, in writing, to the
other party and the agreement ceasing to operate at the end of the notice period; or

b. at any time, by written agreement between the employer and the individual employee.

The notice provisions in clause only apply to an agreement entered into after the date of this EA. An
agreement entered into before that date may be terminated in accordance with clause 28.7(a), subject to
four weeks’ notice of termination.

The right to make an agreement pursuant to this clause is in addition to, and is not intended to otherwise
affect, any provision for an agreement between an employer and an individual employee contained in any
other term of this award

Termination of Employment

a. The employment of a permanent employee may be terminated by the Company with notice in
accordance with the following scale:

Period of service with the Company Period of notice

1 year or less At least 1 week

Over 1 year and up to 3 years At least 2 weeks
More than 3 years but not more than 5 years At least 3 weeks
More than 5 years At least 4 weeks

b. Employees over 45 years of age at the time of the giving of the notice with not less than two years
continuous service are entitled to an additional week’s notice

c. The Company may pay an employee in lieu of giving the required notice

d. An Employee is required to give the Company at least 1 week’s notice of termination. If the Employee
does not provide the required amount of notice to the Company, the Company may deduct the value of
the period of notice not given from the Employee’s final pay

e. This will not affect the right of the Company to dismiss an employee without notice in the case of an
employee guilty of misconduct.

Redundancy

Redundancy pay is provided for in the NES.

21,

Annual leave
a. Annual leave is provided for in the NES.

b. For the purposes of Division 6 of the NES, a shiftworker means an employee who is a seven day
shiftworker who is regularly rostered to work on Sundays and public holidays:

i.  During each period of annual leave a full-time employee is entitled to be paid annual leave pursuant
at the applicable prescribed rate of pay for Monday to Friday along with a leave loading of 17.5%

ii. By agreement between an employer and an employee a period of annual leave may be taken in
advance of the entitlement accruing. Provided that if leave is taken in advance and the employment
terminates before the entitlement has accrued the employer may make a corresponding deduction
from any money due to the employee on termination

iii. An employer may direct an employee to take paid annual leave if the employee has accrued
more than eight weeks’ paid annual leave, and the employer and employee are unable to reach
agreement on the taking of the leave. An employer must give an employee at least 28 days’ notice
prior to the date the employee is required to commence the leave.
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c. With the agreement of the Employer, an Employee may elect to cash out a particular amount of the
Employee’s accrued annual leave provided that:

i. the employee’s remaining accrued leave after the cashing out is not less than four (4) weeks

ii. the annual leave loading on the cashed out leave is paid to the employee.

22. Personal/carer’s leave and compassionate leave

Personal / carer’s leave and compassionate leave are provided for in the NES.

23. Community service leave

Community service leave is provided for in the NES.

24. Public holidays

Public holidays are provided for in the NES.

SIGNED for and on behalf of the Company/ Entity:

SIGNALUIE ... e sreee e DAEE L

Position Held .......ccooiiiii AQAIESS ..t e ————

The above person is authorised to sign the Enterprise Agreement on behalf of the Company.

SIGNED for and on behalf of the Employees.

SIGNALUIE ... e DAEE

Position Held .......ccoiiiiiiiiii AQAIESS ittt e eaaa

The above person is authorised to sign the Enterprise Agreement on behalf of the Employees.
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Individual flexibility agreements (IFA)

Currently there is legislation which seeks to modify the current requirements for IFAs to meet the BOOT. If the
legislation in the Fair Work (Amendment) Bill 2014 is passed then the BOOT may be satisfied by nonfinancial
considerations.

A draft template is set out below for a change in rates. However an IFA has a broad application to:
a. arrangements for when work is performed;
b. overtime rates;
c. penalty rates;
d. allowances; and

e. leave loading.
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Individual flexibility agreement

The Employer:

The Employee:

Agreement Start date: / /

Enterprise Agreement:

Enterprise Agreement Hourly Rates of Pay:
Monday to Friday for all hours worked — $ Saturday for all hours worked - $

Sunday for all hours worked — $ Public Holidays - $

New Hourly Rates of Pay:
Monday to Friday for all hours worked — $ Saturday for all hours worked — $

Sunday for all hours worked — $ Public Holidays - $

Parties and Effect

This individual flexibility agreement (IFA) is made between the Employer and Employee described above
pursuant to clause xx of the Enterprise Agreement.

Start and End

This IFA starts on the date set out above. Pursuant to clause xx of the Enterprise Agreement either party may
end this agreement at any time on giving the other party thirteen (13) weeks written notice. If this IFA ends and is
not replaced by another agreement you will revert to the Enterprise Agreement and the rate of pay set out there
under.

Pay Rates
In return for you agreeing to this flexibility we will pay you the higher rates set out above.
Why This Agreement Makes You Better Off

This IFA makes you better off than the Enterprise Agreement because the changes provide you with better
choice and flexibility and you are being paid above the Enterprise Agreement rate.

Signed by the Employer:

Date: / /

Signed by the Employee:

Date: / /
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Section Three:
Employment
Rights
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Unfair Dismissal

Overview

An unfair dismissal occurs where an employee makes an unfair dismissal remedy application and Fair Work
Commission finds that:

the employee was dismissed, and
the dismissal was harsh, unjust or unreasonable, and
the dismissal was not a case of genuine redundancy, and

the dismissal was not consistent with the Small Business Fair Dismissal Code, where the employee was
employed by a small business.

A small business is a business that employs fewer than 15 employees.

The Fair Work Act 2009 provided protections for employees who have been terminated in their employment. This
takes the form of:

Unfair dismissal in which an employee seeks to demonstrate that an employer did not follow due
process in the termination by offering the opportunity to refute any allegations of wrongful behaviour. In
a summary dismissal for serious misconduct an employer must prove that the dismissal was for a valid
reason and that it was such behaviour in which the employment contract had broken down. (Section
387 FWA)

Unlawful dismissal occurs where an employer dismisses an employee for an unlawful reason such as
discrimination or coercion. There is no limitation on this right

Constructive Dismissal occurs when an employee actually resigns but alleges that the resignation was
forced upon them by the actions of the Employer

Adverse Action provides a further right to object to unfair dismissal on the basis that the dismissal was
against the employment rights of the employee

Redundancies are only available when the job of the employee is no longer available and there is no
likelihood of deployment. Most awards require a consultation period to apply to redundancies.

In considering whether a dismissal was harsh, unjust or unreasonable, Fair Work Commission must take into

account:

whether there was a valid reason for the dismissal related to the person’s capacity or conduct (including
its effect on the safety and welfare of other employees)

whether the person was notified of that reason

whether the person was given an opportunity to respond to any reason related to their capacity or
conduct

any unreasonable refusal by the employer to allow the person to have a support person present to
assist at any discussions relating to dismissal

if the dismissal related to unsatisfactory performance by the person, whether the person had been
warned about that unsatisfactory performance before the dismissal

the degree to which the size of the employer’s enterprise would be likely to impact on the procedures
followed in effecting the dismissal

the degree to which the absence of dedicated human resource management specialists or expertise in
the enterprise would be likely to impact on the procedures followed in effecting the dismissal, and

any other matters that Fair Work Commission considers relevant.
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What is a genuine redundancy?
A person’s dismissal was a case of genuine redundancy if:

a. the person’s employer no longer required the person’s job to be performed by anyone because of
changes in the operational requirements of the employer’s enterprise, and

b. the employer has complied with any obligation in a modern award or enterprise agreement that applied
to the employment to consult about the redundancy.

A person’s dismissal was not a case of genuine redundancy if it would have been reasonable in all the
circumstances for the person to be redeployed within:

a. the employer’s enterprise

b. the enterprise of an associated entity of the employer.

c. An employer can object to an unfair dismissal application on the basis that:

d. the applicant was not unfairly dismissed (see 1. Overview —What is unfair dismissal?)

e. the application was lodged with Fair Work Commission outside of the prescribed time limits

f.  the applicant is not covered by the unfair dismissal laws or is not eligible to make an application
g. the application is frivolous, vexatious or has no reasonable prospect of success.

Note: An employer who makes an objection that an unfair dismissal remedy application is frivolous, vexatious
or has no reasonable prospect of success may be ordered to pay the costs incurred by the employee in dealing
with the objection if the objection is made without reasonable grounds.

To object to an unfair dismissal application, complete Form F3—Employer response to application for an unfair
dismissal remedy. The form must be lodged with Fair Work Commission and served on the applicant within 7
days of receiving the application.

You may have the assistance of a lawyer or paid agent to prepare and/or lodge a copy of written documents
such as an objection or submissions.

Where possible, Fair Work Commission seeks to resolve unfair dismissal remedy applications by agreement.
The key steps in the unfair dismissal application process are:

1. Employee lodges application

2. The application is checked to ensure it is complete and valid

3. Employer is notified of the application

4. Fair Work Commission conciliates the application to try to have the parties resolve it amongst themselves.
5. An unresolved application is determined by Fair Work Commission following a conference or hearing

The Fair Work Act 2009 details how these apply and the circumstances which apply when the Fair Work tribunal
is considering them.

Section 387 of the Fair Work Act states:

“In considering whether it is satisfied that a dismissal was harsh, unjust or unreasonable,
FWA must take into account:

(@) whether there was a valid reason for the dismissal related to the person’s capacity or
conduct (including its effect on the safety and welfare of other employees); and

(b) whether the person was notified of that reason; and

(c) whether the person was given an opportunity to respond to any reason related to the
capacity or conduct of the person; and

(d) any unreasonable refusal by the employer to allow the person to have a support person
present to assist at any discussions relating to dismissal; and

(e) if the dismissal related to unsatisfactory performance by the person—whether the
person had been warned about that unsatisfactory performance before the dismissal; and
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(f) the degree to which the size of the employer’s enterprise would be likely to impact on
the procedures followed in effecting the dismissal; and

(9) the degree to which the absence of dedicated human resource management
specialists or expertise in the enterprise would be likely to impact on the procedures
followed in effecting the dismissal; and

(h) any other matters that FWA considers relevant.”

FPaid Parental Leave

The Australian Government provides a Paid Parental Leave scheme for eligible working parents with 18 weeks of
pay at the weekly rate of the National Minimum Wage.

The Scheme

>

The Paid Parental Leave scheme will be funded by the Australian Government and administered by the
Family Assistance Office.

The scheme will provide Parental Leave pay to mothers and adoptive parents who have been working and
who have a baby or adopt a child on or after 1 January 2011.

To be eligible for the scheme, claimants will need to meet the Paid Parental Leave work test, the income test
and the residency requirements.

Parental Leave pay is not a leave entitlement, but it will complement parents’ entitlements to leave such as
unpaid parental leave under the National Employment Standards.

Paid Parental Leave is for a maximum of 18 weeks.

Parental Leave pay will be at the rate of the National Minimum Wage and will be treated in the same way as
other taxable income.

Parents can nominate when they wish to receive their pay. The Parental Leave pay must be taken in one
continuous 18 week period. The start date can be on or after the child’s date of birth and all the pay must
be received within the first 12 months after the date of birth.

Parental Leave pay can be received before, after, or at the same time as employer-provided paid leave such
as recreation or annual leave and employer-provided paternity leave.

Parents will lodge their claim with the Family Assistance Office and it will assess the parent’s eligibility.
Claims can be lodged up to three months prior to the expected date of the birth.

Once the scheme is fully implemented, Parental Leave pay will be provided by employers to their long-term
employees.

A long-term employee is a person who has been an employee of the employer for 12 months or more prior
to the expected date of birth of the child.

The employer role is being phased in over the first six months to help employers transition to the new
arrangements. However, employers can choose to provide Parental Leave pay to their employees from the
beginning of the scheme. Otherwise, the Family Assistance Office will provide Parental Leave pay.

Employers will generally be required to provide Parental Leave pay to their long-term employees who have a
child born or adopted on or after 1 July 2011.

The Family Assistance Office will send a notice to an employer if they are required to pay an employee
Parental Leave pay. It will also advise the parent of this. In other cases, the Family Assistance Office will
make the payment direct to the parent.

A parent will not be able to work while receiving Paid Parental Leave but may “keep in touch” with the
workplace.

If a person returns to work before they have received all of their 18 weeks of Paid Parental Leave, the
person’s partner may be able to receive the unused amount of Paid Parental Leave. Otherwise, Paid
Parental Leave will stop when the person returns to work.
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> If parents are not eligible to or do not choose to receive Paid Parental Leave, they may be able to receive the
Baby Bonus and Family Tax Benefit under the usual rules.

Eligibility

> Mothers of babies born on or after 1 January 2011 may be eligible for Paid Parental Leave. The initial
primary carer of a child who is adopted on or after this date may also be eligible.

> You may be eligible for Paid Parental Leave if you:
e Are the mother of a new born child or the initial primary carer of a recently adopted child under 16 years
e Have met the Paid Parental Leave work test before the birth or adoption occurs
e Have an individual income of $150,000.00 a year or less, and
e Are living in Australia and meet the residence requirements.

> You may be eligible even if you are no longer employed. Women in seasonal, casual, contract and self-
employed work may be eligible.

> A family can only receive one 18 week period of Paid Parental Leave per birth or adoption and it must be
taken in one continuous 18 week period without any break, even if it is transferred, for example from the
mother to her partner.

> Once you have returned to work, subject to the ‘keep in touch’ rule you will be ineligible for Paid Parental
Leave.

> You may be able to transfer all or part of the payment to your partner if you cannot receive all of your
payment and in the tragic event of a stillbirth or infant death, a person may return to work and receive their
Parental Leave pay.

> A father or partner of a birth mother is generally not eligible for Paid Parental Leave unless the mother is
eligible.

The Work Test

The Paid Parental Leave work test requires a recipient:

a. To have worked continuously for at least 10 of the 13 months prior to the birth or adoption of your child,
and

b. To have worked for at least 330 hours in that 10 month period (around one day a week).
You may be regarded as working continuously even if you:

a. Work part-time or casually

b. Have multiple employers, or

c. Have recently changed jobs.

As long as you did not have more than an eight week break between working days, you will be regarded as
having worked continuously. A working day is a day on which you worked for at least one hour.

This work test means that for the first time many women in seasonal, casual, contract and self-employed work
have access to Paid Parental Leave.

Residency requirements

The residency requirements for Paid Parental Leave are aligned with other family assistance. You must be living
in Australia and be:

a. an Australian citizen, or

b. the holder of a permanent visa, or
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c. aNew Zealand citizen who arrived in Australia on a New Zealand passport, or
d. The holder of a specified temporary visa.

Paid Parental Leave can be claimed during a temporary absence from Australia. However, if you have been
temporarily absent from Australia for more than three years, or you cease to be a resident, you will be ineligible
for Paid Parental Leave.

Note that two weeks paid parental leave is available to the partner of a parent entitled to PPL.

Equal Opportunity
An equal opportunity workplace is one where:
> All people are treated with dignity and respect

> All people have equal access to jobs, opportunities and careers based on their knowledge, skills and
abilities

> All selection is based on merit, i.e. the best person for the job
> Diversity is valued.
Equal opportunity is not:
> Preferential treatment for one group over another
> Just ‘tolerating’ people
> Treating everyone the same.
Equal opportunity in the workplace matters because:
> People feel valued and able to contribute to the best of their ability
>  The economic status of traditionally disadvantaged people is improved
>  Workplace profitability increases because:
e Workplace relationships improve
e  Staff are more productive, innovative and creative
e  Customer Service improves when the staff diversity reflects the customer diversity
e The organisation is tapping into 100% of the talent pool
e  Absenteeism and staff turnover drops.

EOWA is a statutory authority located within the portfolio of the Australian Commonwealth Department of
Families, Housing, Community Services and Indigenous Affairs.

EOWA's role is to administer the Equal Opportunity for Women in the Workplace Act 1999 (Commonwealth) and
through education, assist organisations to achieve equal opportunity for women.

EOWA works with employers to improve equal opportunity outcomes for women in the workplace by:
e Delivering practical solutions
e Building strategic partnerships
e Leading public debate to increase the rate of change.

New gender equality reporting obligations for employers of more than 100 employees are in place and discussed
hereunder along with the role of the new Workplace Gender Equality Agency and a more stringent reporting
framework.
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Workers Compensation

Overview

Workers Compensation legislation in Australia aims to provide monetary and other compensation workers
injured at work or suffering an illness arising from work. Employers must comply with the state, territory or
Commonwealth legislation which applies to them.

Each state/territory and the Commonwealth have separate workers compensation legislation. The principal
legislation is supported by regulations.

Workplacelnfo has a sister site, WorkplaceOHS, which focuses on and analyses OHS and workers compensation

in Australia.

Different systems

Workers compensation is a statutory, no-fault system of compensation for work-related injuries. It is compulsory
for the employer to take out workers compensation insurance.

‘Injury’ means any physical or mental injury and includes any disease contracted in the course of employment.
It also includes the recurrence or aggravation of any existing injury or disease and injuries while travelling to and
from work.

The definition of ‘worker’ is very broad. It covers not only full-time workers on a wage or salary but also those
who are part-time, casual or seasonal; workers on Australia; piece workers, and working directors.

In many situations, contractors and sub-contractors also may be defined as ‘workers’, depending on the
circumstances of their working arrangement.

Obligations of Employers

The employer’s legal obligations are set out in the Acts which apply in each State or Territory. Broadly, an
employer’s obligations are to provide a safe and healthy workplace for employees so they are not at risk of any
accident or injury because of work practices. Should an employee suffer from a work-related injury or disease,
the necessary support and assistance should be available.

Relevant Legislation
The relevant Workers Compensation Act for each State and Territory is listed below.

Employers should ensure they are familiar with all the legal requirements contained in the relevant Act.

Federal

The legislative basis for the Commonwealth Government’s compensation scheme is the Safety, Rehabilitation
and Compensation Act 1988 (the SRC Act).

Comcare is the relevant government agency charged with administering this legislation. The full text of the
legislation is at:

Safety, Rehabilitation and Compensation Act 1988

Safety, Rehabilitation and Compensation Regulations 2002

ACT

The legislative basis for the Australian Capital Territory Government’s compensation scheme is the Workers
Compensation Act 71951.
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WorkSafe ACT is the relevant government agency responsible for administering this legislation. WorkCover
provides both the inspectorate and an advisory service. The full text of the legislation is at:

Workers Compensation Act 1951

Workers Compensation Regulation 2002

This legislation applies to private industry employees and ACT government agency employees working in the
Australian Capital Territory.

NSW

Two main Acts together form the basis of the workers compensation and injury management system in NSW:

Workers Compensation Act 1987

Workplace Injury Management and Workers Compensation Act 1998

Workers Compensation Regulation 2010 — this Regulation sets out the details of the administration of
the workers compensation system including premiums, benefit rates, forms, administration, and the Premium
Discount Scheme.

WorkCover NSW is the agency which administers these Acts and Regulations.

Northern Territory
The main legislative basis for the Northern Territory workers compensation scheme is provided by:

Workers Rehabilitation and Compensation Act

Workers Rehabilitation and Compensation Regulations.

NT WorkSafe is the statutory authority charged with administering the workers compensation and rehabilitation
scheme for the Northern Territory.

Queensland
The legislative basis for the Queensland Government’s workers compensation scheme is provided by:

Workers Compensation and Rehabilitation Act 2003

Workers Compensation and Rehabilitation Regulation 2003.

WorkCover Queensland exclusively manages the workers compensation fund, except for self-insurers. Self-
insurers are generally large corporations with the means and the organisational structure to manage their own
risk and claims.

Q-COMP (the Workers Compensation Regulatory Authority of Queensland) is the regulator of the Queensland
workers compensation scheme, and is a separate and autonomous statutory authority. Monitoring and
assessment of Q-COMP and WorkCover Queensland is performed by the Qld Department of Industrial Relations,
Workplace Health and Safety Division.

South Australia
The legislative basis for the South Australian workers compensation scheme is provided by:

Workers Rehabilitation and Compensation Act 1986

Workers Rehabilitation and Compensation (General) Regulation 1999(This is the main regulation but there are
also a number of other regulations which deal with specific issues such as claims and registration, disclosure
of information, dispute regulation, rehabilitation standards and requirements, reviews and appeals, scales of
charges, and territorial application of the Act.).

WorkCover SA is the statutory authority charged with administering the workers compensation and rehabilitation
scheme for South Australia.
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Tasmania
The legislative basis for the Tasmanian workers compensation scheme is provided by:

Workers Rehabilitation and Compensation Act 1988

Workers Rehabilitation and Compensation Regulations 2001.

WorkCover Tasmania is the statutory authority charged with administering the workers compensation and
rehabilitation scheme for Tasmania. WorkCover also controls and administers the Workers Compensation Fund.

Victoria

The legislative basis for the Victorian Government’s compensation scheme is provided by the following Acts and
Regulations:

Accident Compensation Act 1985

Accident Compensation (WorkCover Insurance) Act 1993

Accident Compensation Regulations 2001.

WorkSafe Victoria is the relevant government agency responsible for administering this legislation. WorkSafe
provides both the inspectorate and an advisory service.

Western Australia

The main legislative basis for the Western Australian workers compensation scheme is provided by:

Workers Compensation and Injury Management Act 1981

Workers Compensation and Injury Management Regulations 1982.

WorkCover WA is the statutory authority charged with administering the workers compensation and rehabilitation
scheme for Western Australia. WorkCover also monitors compliance with the scheme and the performance of
service providers in the scheme.

Although each Act is different, the basic obligations of an employer regarding workers compensation are the
same. Employers are legally required to take out insurance with an approved insurer covering the employer’s full
liability for workers compensation as well as damages.

On review, it appears that each States’ compensation law treats the issue of taking and accruing of such leave
slightly differently. In most cases the States’ legislation is silent on how the matter is to be treated.

> South Australia annual leave continues to accrue for the first twelve months of incapacity and for incapacity
extending beyond twelve months, that leave is deemed to have been taken and no more accrues.

>  Western Australia, workers compensation legislation does not provide for annual or other forms of leave.
Annual leave and long service leave only accrues for the first fifteen days of incapacity, but being on
compensation leave does not break a period that counts towards long service leave

> Tasmanian workplace standards advise that it is an industrial relations matter and unless an award or
agreement stipulates that annual leave or long service ceases to accrue after a certain period of absence it
will continue to accrue

> Victorian legislation is silent on the issue of leave accrual and therefore the inference is that entitlements
cannot be taken nor do they accrue

> In New South Wales and Queensland, by rule of thumb, all entitlements, such as leave continue to accrue as
long as the contract of employment exists, irrespective of whether workers compensation is being paid.

The issue of accrued leave often arises with an employee who is receiving workers compensation. Section 130
of the FWA only provides that an employee has no entitlement to take or accrue such leave; it is possible that an
agreement (EA or CA) can be reached between an employer and employee to allow the taking or accrual of leave
entitlements.

In this regard although the entitlement is not permitted by the FWA, nevertheless, the FWA does not act as a bar
to an agreement providing such an entitlement for an employee.
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Therefore prior to providing advice, you should always consider whether your agreement provides for the taking
or accrual of such leave.

Note: Finally, in respect of long service leave entitlements, it appears that all of the States’ LSL law provides for
accrual of LSL entitlement during a period of absence for injury or sickness.

Long Service Leave

Long Service Leave - Permanents and Casuals

The National Employment Standards (NES) provides long service leave coverage for employees. However, unlike
other NES, the standard applying to Long Service Leave is a transitional arrangement pending the development
of a uniform national long service standard.

Until that time the NES provides that an employee’s Long Service Leave is under the relevant state law is
preserved. In NSW, the relevant law is the Long Service Leave Act 1955. This means that for bus operators an
employee’s entitlements to long service leave remain unchanged.

When are employees entitled to Long Service Leave?
NSW

The critical issue in terms of LSL is the employee’s length of service. Employees who complete / or have already
completed 10 years continuous service are entitled to long service leave payments when they leave employment
for any reason including dismissal for serious misconduct.

> Employees who have completed at least 5 years’ service but less than 10 years service are entitled to
proportionate LSL where:

e They are dismissed (for a reason other serious and / or wilful misconduct); or
e They leave because of iliness, incapacity, or domestic or pressing necessity; or
e They die.

Other States

>  Western Australia — eligibility after 10 years continuous service (8.67 weeks) with pro rate after 7 years for
reasons.

> South Australia — eligibility after 10 years continuous service (13 weeks) with pro rata after 7 years for
reasons.

> Victoria - eligibility after 15 years for continuous service (13 weeks), but further eligibility after 10 years (8.67
weeks). No cash out.

> Tasmania - eligibility after 10 years (8.67 weeks) for continuous service with pro rata after 7 years for reason
and can cash out.

> Queensland - eligibility after 15 weeks for continuous service (13 weeks) with pro rat after 7 years.
The following absences count as continuous employment for the purpose of long service leave accrual:
e annual leave, long service leave and public holidays
e absence due to sickness or injury, but only to the extent of 15 working days in any year

e any period following termination of employment by an employer if such termination has been made
merely with the intention of avoiding long service leave obligations

e any period while on defence force leave.
Some of the reasons for which jurisdictions allow pro rat LSL entitlements include:

e the employee’s service is terminated by their death
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¢ the employee terminates their service because of their iliness or incapacity or because of a domestic or
other pressing necessity

e the employer dismisses the employee for a reason other than the employee’s conduct, capacity or
performance

e the employer unfairly dismisses the employee.

Discrimination

As far as discrimination goes this is now a much larger field than when the first edition of this Guide was written.
Discrimination includes gender equality and gender identity and covers other Acts such as:

> The Workplace Gender Equality Act 2012 (replaced the Equal Opportunity for Women in the Workplace Act)
> Commonwealth Equal Opportunity for Women in the Workplace Act (1999)

> Federal Sex Discrimination Act (1984), Australia

> Equal Opportunity Amendment (Family Responsibilities) Act 2008

>  Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex Status) Act 2013

> Human Rights and Equal Opportunity Australia Act 1986.

What is unlawful discrimination?

Under federal and state legislation, unlawful discrimination occurs when someone, or a group of people, is
treated less favourably than another person or group because of their race, colour, national or ethnic origin;
sex, pregnancy or marital status; age; disability; religion; sexual preference; trade union activity; or some other
characteristic specified under anti-discrimination or human rights legislation.

Workplace discrimination can occur in:
e recruiting and selecting staff
e terms, conditions and benefits offered as part of employment
e who receives training and what sort of training is offered
e who is considered and selected for transfer, promotion, retrenchment or dismissal and

e inthe day to day course of employment with interaction with other staff members.

What is unlawful harassment?
Under federal and state legislation, unlawful harassment occurs when someone is made to feel intimidated,
insulted or humiliated because of their race, colour, national or ethnic origin; sex; disability; sexual preference;
or some other characteristic specified under antidiscrimination or human rights legislation. It can also happen if
someone is working in a ‘hostile’ or intimidating environment.
Harassment can include behaviour such as:

e telling insulting jokes about particular racial groups

e sending explicit or sexually suggestive emails

e displaying offensive or pornographic posters or screen savers

¢ making derogatory comments or taunts about someone’s race or religion

e asking intrusive questions about someone’s personal life, including their sex life.
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Summary of other areas of Legislation

Australian Human Rights Australia Act 1986
Grounds of discrimination:

e  Breaches of human rights by any Commonwealth body or agency and discrimination in employment on
the basis of race, colour, sex, religion, political opinion, national extraction, social origin, age, medical
record, criminal record, marital status, impairment, disability, nationality, sexual preference, trade union
activity.

Areas covered:
e Commonwealth body or agency; employment and occupation.
Process for decision making.

e Complaint must be in writing. It is then assessed and if within jurisdiction is investigated. If complaint
is not declined, conciliation is attempted. If it cannot be conciliated, the Australian Human Rights
Commission prepares a report to the federal Attorney-General who then tables the report in Parliament.

Workplace Gender Equality Act 2012 9Cwlth
The principal objects of this Act are:

e to promote and improve gender equality (including equal remuneration between women and men) in
employment and in the workplace

e to support employers to remove barriers to the full and equal participation of women in the workforce,
in recognition of the disadvantaged position of women in relation to employment matters

e to promote, amongst employers, the elimination of discrimination on the basis of gender in relation to
employment matters (including in relation to family and caring responsibilities)

e to foster workplace consultation between employers and employees on issues concerning gender
equality in employment and in the workplace

e to improve the productivity and competitiveness of Australian business through the advancement of
gender equality in employment and in the workplace.

The Act requires non-public sector organisations with 100 or more employees to report to the Agency on their
workplace gender equality performance. Under current reporting arrangements, employers are required to
report on an annual basis. As part of this employers are required on the workplace profile of their organisation,
including information on the number of employees by:

e gender

e occupational categories for mangers and non managers

e Employment status (full time, part time, permanent, casual and contract)
e Reporting level for Chief Executive Officers (for managers only).

In addition employers are required to provide information, mostly in the form of answers to questions, on each of
the Gender Equality Indicators (GEI’s):

e  GEl: 1 Gender equality composition of the workforce
e  GEl: 2 Gender composition of governing bodies of relevant employers
e  GEIl: 3 Equal remuneration between women and men

e  GEl: 4 Availability and utility of employment terms, conditions and practices relating to flexible working
arrangements for employees and to working arrangements supporting employees with family or caring
responsibilities

° GEIl: 5 Consultation with employees on issues concerning gender equality in the workplace
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e GEIl 6: any other matters specified in a legislative instrument. The legislative instrument sets out sex-
based harassment and discrimination as a further factor.

Additional reporting requirements are due for introduction by mid April 2015 providing further information on:

e Annualised components of total remuneration by employment status, manager and non manager
categories and gender

e Applications received, interviews, conducted, appointments made, promotions awarded and
resignations that occurred by gender and manager/ non-manager, and full-time/ part-time for
promotions and resignations

e Return to work from, and extensions requested and approvals granted for, parental leave by gender and
manager and non-manager categories.

The Act allows the minister to set minimum standards in relation to gender equality indicators relevant to
employers and reporting periods and effect of non compliance is outlined in the notes to the Act as:

e The Agency may review a relevant employer’s compliance with this Act by seeking further information
from the employer. The Agency may do this on a random basis

e If arelevant employer fails to comply with this Act, the Agency may name the employer in a report given
to the Minister or by electronic or other means (for example, on the Agency’s website or in a newspaper)

e Examples of a failure to comply with this Act are a failure by a relevant employer to lodge a public report
on time or to give the Agency information under section 19A

e If the Agency proposes to name a relevant employer, the Agency must give the employer notice in
writing of the proposal and the reasons for the proposal

e Relevant employers failing to comply with this Act may not be eligible to compete for contracts under
the Commonwealth procurement framework and may not be eligible for Commonwealth grants or other
financial assistance.

Age Discrimination Act 2004 (Commonwealth)
Grounds of discrimination:

e Age; protects both younger and older Australians.
Areas covered

e Employment; education; access to premises; provision of goods, services and facilities; renting
or buying a house or flat; administration of Commonwealth laws and programs; and requests for
information

e The Act does not apply to a number of areas including Commonwealth laws that govern taxation, social
security (including pensions), migration and citizenship; superannuation; state laws; certain health
programmes; youth wages; direct compliance with workplace agreements and awards; charities, and
religious and voluntary bodies.

Process for decision making

e  Complaints must be in writing. It is then assessed and if within jurisdiction is investigated. The
complaint is then reviewed to see if it should be terminated or if it is suitable for conciliation. If the
complaint cannot be conciliated, it will be terminated by the President of the Australian Human Rights
Commission. A complainant may then take the matter to the Federal Court of Australia or the Federal
Magistrates Court.

Disability Discrimination Act 1992
Grounds of unlawful discrimination:

e Physical, intellectual, psychiatric, sensory, neurological or learning disabilities; physical disfigurement;
disorders, illness or diseases that affect thought processes, perceptions of reality, emotions or
judgement, or results in disturbed behaviours; presence in body of organisms causing disease or illness
(eg HIV virus).
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Areas covered:

e Employment; education; access to premises; accommodation; buying or selling land; activities of clubs;
sport; administration of Commonwealth laws and programs; provision of goods; and services and
facilities.

Process for decision making:

e  Complaints must be in writing. It is then assessed and if within jurisdiction is investigated. The
complaint is then reviewed to see if it should be terminated or if it is suitable for conciliation. If the
complaint cannot be conciliated, it will be terminated by the President of the Australian Human Rights
Commission. A complainant may then take the matter to the Federal Court of Australia or the Federal
Magistrates Court.

Racial Discrimination Act 1975
Grounds of unlawful discrimination:
e Race, colour, descent or national or ethnic origin.
Other unlawful conduct:
e Racial hatred.
Areas covered:

e Employment; provision of goods and services; right to join trade unions; access to places and facilities;
land, housing and other accommodation.

Process for decision making:

e Complaints must be in writing. It is then assessed and if within jurisdiction is investigated. The
complaint is then reviewed to see if it should be terminated or if it is suitable for conciliation. If the
complaint cannot be conciliated, it will be terminated by the President of the Australian Human Rights
Commission. A complainant may then take the matter to the Federal Court of Australia or the Federal
Magistrates Court.

Sex Discrimination Act 1984
Grounds of unlawful discrimination:
e  Sex, marital status, pregnancy, family responsibility (dismissal only).
Other unlawful conduct:
e  Sexual harassment.
Areas covered:

e Employment; partnerships; qualifying bodies; registered organisations; employment agencies,
education; goods, services and facilities; accommodation; land; clubs; awards; superannuation and
enterprise agreements.

Process for decision making:

e Complaints must be in writing. It is then assessed and if within jurisdiction is investigated. The
complaint is then reviewed to see if it should be terminated or if it is suitable for conciliation. If the
complaint cannot be conciliated, it will be terminated by the President of the Australian Human Rights
Commission. A complainant may then take the matter to the Federal Court of Australia or the Federal
Magistrates Court.

Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex
Status) Act 2013.

Parliament passed the legislation on June 26 with late amendments removing the usual religious organisation
exemption for Commonwealth-funded aged care providers, but not for employment purposes.
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The Bill also extends the existing ground of ‘marital status’ to ‘marital or relationship status’ to provide protection
from discrimination for same-sex de facto couples, who are currently excluded from the definition of ‘marital
status’.

The key amendments made by this Bill will:

e insert definitions for ‘sexual orientation’, ‘gender identity’ and ‘intersex status’, replace the definition for
‘marital status’ with ‘marital or relationship status’, and make related changes to other definitions

e provide that discrimination on these new grounds is unlawful in the same circumstances as for other
grounds already covered by the SDA

e amend existing exemptions as appropriate to include the new grounds, and introduce three new
exemptions, for conduct in compliance with the Marriage Act 1961 , for conduct in compliance with
prescribed Commonwealth, State or Territory laws, and for requests for information and keeping of
records in relation to sex and/or gender, and

e extend the functions of the Australian Human Rights Australia to include the new grounds.

Australian Capital Territory Discrimination Act 1991 (ACT)
Grounds of unlawful discrimination:

e  Sex, sexual harassment, sexuality, trans sexuality, age, profession, trade, occupation or calling,
relationship status, status as a parent or carer, pregnancy, race, racial vilification, religious or political
conviction, impairment, membership or non-membership of association of employers or employees,
breastfeeding, spent convictions, disability, religious practice in employment, having had one of the
enumerated attributes in the past, or association with person with an above attribute.

Areas covered:

e Work; employment agencies; education; access to premises; goods, services or facilities;
accommodation; clubs; qualifying bodies; professional or trade organisations; requests etc. for
information.

Process for decision making:

e Complaint must be in writing to the Discrimination Commissioner. It is then investigated and conciliation
may be attempted. If unsuccessful, the matter can be referred to the Discrimination Tribunal for public
hearing and legally enforceable determination.

New South Wales Anti-Discrimination Act 1977 (NSW)
Grounds of unlawful discrimination:

e Race, (including colour, nationality and national or ethnic origin), sex (including pregnancy), marital
status, disability, homosexuality, age (compulsory retirement only), transgender, carer’s responsibility.

Other unlawful conduct:
e  Sexual harassment; vilification on the basis of race, homosexuality, transgender and HIV/AIDS status.
Areas covered:

e Employment; partnerships; trade unions; qualifying bodies; employment agencies; education; access to
places and vehicles; provision of goods and services; accommodation; registered clubs.

Process for decision making:

e Complaint must be in writing to the NSW Anti-Discrimination Board. It is then assessed and if within
jurisdiction is investigated and conciliation may be attempted. If unsuccessful, it may be referred to
Equal Opportunity Tribunal for hearing and legally enforceable determination.

Northern Territory Anti-Discrimination Act 1996 (NT)

Grounds of unlawful discrimination:
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e Race, sex, sexuality, age, marital status, pregnancy, parenthood, breastfeeding, impairment, trade union
or employer association activity, religious belief or activity, irrelevant criminal record, political opinion,
affiliation or activity, irrelevant medical record, or association with person with an above attribute.

Other unlawful conduct:

e  Sexual harassment.
Areas covered:

e Education; work; accommodation; goods and services; facilities; clubs; insurance and superannuation.
Process for decision making:

e Complaint in writing to the Anti-Discrimination Commission It is then assessed and if within jurisdiction
is investigated and conciliation may be attempted. If unsuccessful, the Australian Human Rights
Commission may hold a hearing and make a legally enforceable determination.

Queensland Anti-Discrimination Act 1991 (QLD)
Grounds of unlawful discrimination:

e  Sex, relationship status, pregnancy, parental status, breast feeding (goods and services only), race, age,
physical impairment, religion, political belief or activity, trade union activity, lawful sexual activity, gender
identity, sexuality, family responsibilities, or association with a person who has any of these attributes.

Other unlawful conduct:
e  Sexual harassment.
Areas covered:

e Work and work related; education; goods and services; superannuation and insurance; disposal of
land; accommodation; club membership; administration of state laws and programs; local government;
existing partnership and in pre-partnership.

Process for decision making.

e Complaint must be in writing to Anti-Discrimination Commission. It is then assessed and if within
jurisdiction is investigated and conciliation may be attempted. If unsuccessful, the matter may be
referred to the Anti-Discrimination Tribunal for hearing and legally enforceable determination.

South Australia Equal Opportunity Act 1984 (SA)
Grounds of unlawful discrimination:

e  Sex, sexuality, marital status, pregnancy, race, age, physical and intellectual impairment, mental iliness,
association with a child, chosen gender, caring responsibilities, religious dress (in work or study), and
spouse or partner’s identity.

Other unlawful conduct:
e  Sexual harassment.
Areas covered:

e  Employment; partnerships; clubs and associations; qualifying bodies; education; provision of goods
and services; accommodation; sale of land; advertising (including employment agencies); conferral of
qualifications; superannuation.

Process for decision making:

e Complaint must be in writing to the Equal Opportunity Commission. It is then assessed and if within
jurisdiction is investigated and conciliation attempted. If unsuccessful, the matter is referred to the
Equal Opportunity Tribunal for hearing and legally enforceable determination.
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Tasmania Anti-Discrimination Act 1998 (TAS)
Grounds of unlawful discrimination:

e Age, breastfeeding, disability, family responsibilities, gender, industrial activity, irrelevant criminal
record, irrelevant medical record, lawful sexual activity, marital status, relationship status, parental
status, political activity, political belief or affiliation, pregnancy, race, religious activity, religious beliefs
or affiliation, sexual orientation, association with a person who has, or is believed to have any of these
attributes.

Other unlawful conduct:
e Sexual harassment; inciting hatred on the basis of race, disability, sexual orientation or religion.
Areas covered:

e  Employment (paid and unpaid); education and training; provision of facilities, goods and services;
accommodation; membership and activities of clubs; and in relation to some grounds, administration of
any law of state; and awards, enterprise agreements and industrial agreements.

Process for decision making:

e Complaint must be in writing. It is then assessed and if within jurisdiction is investigated and
conciliation attempted. If unsuccessful, the complaint may be referred to the Anti-Discrimination
Tribunal for hearing and legally enforceable determination.

Victoria Equal Opportunity Act 1995 (VIC)
Grounds of unlawful discrimination:

e Sex, sexual orientation, gender identity, pregnancy, breastfeeding, marital status, status as a carer, age,
race (including colour, nationality, ethnic or national origin), parental status, physical features, childless
or a de facto spouse, lawful religious or political belief or activity, impairment (including physical
impairment, mental iliness, mental retardation), industrial activity, lawful sexual activity, or personal
association with persons having any of the above attributes.

Other unlawful conduct:
e  Sexual harassment.
Areas covered:

e Employment; partnerships; firms; professional and other organisations; qualifying bodies; employment
agencies; education; provision of goods and services; accommodation (including alteration of
accommodation); clubs or community service organisations; municipal or shire councils.

Process for decision making:

e Complaint must be in writing to Commissionerr for Equal Opportunity. It is then assessed and if within
jurisdiction is investigated and conciliation attempted. If unsuccessful, the matter is referred to the
Victorian Civil and Administrative Tribunal for hearing and legally enforceable determination.

Western Australia Equal Opportunity Act 1984 (WA)
Grounds of unlawful discrimination:

e  Sex, sexual orientation, marital status, pregnancy, race, religious or political conviction, age, racial
harassment, impairment, family responsibility or family status, gender history.

Other unlawful conduct:
e  Sexual harassment; racial harassment.
Areas covered:

e Employment; partnerships; professional or trade organisations; qualifying bodies; employment
agencies; applicants and employees and Australia agents; application forms; advertisements;
education; access to places and vehicles; provision of good services and facilities; accommodation;
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clubs; land.
Process for decision making:

e Complaint must be in writing to the Commissioner for Equal Opportunity. It is then assessed and if
within jurisdiction is investigated and conciliation attempted. If unsuccessful, the matter is referred to
the Equal Opportunity Tribunal for hearing and legally enforceable determination

Superannuation

There have been many recent changes to superannuation laws. These changes include:

e Anincrease to the superannuation guarantee contributions of up to 3% from 1 July 2013 (note the table
below)

e The removal of the age limit for payment of the SGC

e  The introduction of MySuper, a default super fund and the development of SuperStream which will
mandate Data and E- Commerce standards for introduction by large to medium businesses (over 20
employees) commencing July 2014 for large business (over 100 employees) and 1 July 2015 for small
business.

The system will be regulated and administered by the ATO who will develop and publish the superannuation
taxonomy and publish data standard guides for all payroll systems which must become electronic. The ATO will
also develop and deploy data validation services and provide supporting tools and administration to make the
transition to the new systems easier.

It is business however who will bear the extra costs with compliance and every effort should be undertaken to

understand the full extent of these changes. Further information and support is available from the ATO and from
Treasury.

Ordinary Times Earnings
Ordinary time earnings (OTE) are what your employees earn for their ordinary hours of work.
OTE include:
e over-award payments
* bonuses
e Paid Leave
e allowances
OTE does not include:
e overtime
e workers compensation payments
e PPL
e FBT
¢ Non performance bonuses such as a Christmas bonus.

Employers must use OTE to calculate the minimum super guarantee contributions required for their eligible
employees. This helps to ensure all eligible employees are treated the same for super guarantee purposes.

Charge percentage (unless reduced under section 22 or 23)

Item Year Charge percentage
1 Year starting on 1 July 2013 9.25
2 Year starting on 1 July 2014 9.5
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Charge percentage (unless reduced under section 22 or 23)

Item Year Charge percentage
3 Year starting on 1 July 2015 9.5
4 Year starting on 1 July 2016 9.5
5  Year starting on 1 July 2017 9.5
6  Year starting on 1 July 2018 9.5
7 Year starting on 1 July 2019 9.5
8  Year starting on 1 July 2020 9.5
9  Year starting on 1 July 2021 10
10  Year starting on 1 July 2022 10.5
11 Year starting on 1 July 2023 11
12 Year starting on 1 July 2024 11.5
13 Year starting on or after 1 July 2025 12
Adverse Action

Under the Fair Work Act 2009 (Fair Work Act), employees in the national workplace relations system have
defined rights and are protected from adverse action in breach of those rights.

Adverse action includes dismissing or refusing to employ someone, discriminating against them, or otherwise
injuring them in their employment (for example, by demoting them, or reducing their overtime or ordinary hours
of work).

The general protections provisions of the Fair Work Act aim to protect employees from adverse action in breach
of a number of defined rights. Those rights are categorised as:

e workplace rights—such as the entitlement to a benefit under a workplace law or the entitlement to
make a complaint or inquiry

e industrial activities—such as the right to take industrial action or to belong or not to belong to a union or
employer association

e  other protections—such as freedom from discrimination or the entitlement to take a temporary absence
from work due to iliness or injury

e sham arrangements—where a person’s employment status is misrepresented as an independent
contractor.

Types of general protections disputes

Workplace rights

A person must not take adverse action against another person because the other person has a workplace right
or exercises a workplace right.

The term workplace right has a broad meaning. A person has a workplace right if he or she:

e has an entitlement under a workplace law or a workplace instrument such as an award or enterprise
agreement

e is able to initiate a proceeding under a workplace law or workplace instrument

e s able to make a complaint or inquiry in relation to their employment.
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Industrial activities
Industrial activities cover activities associated with freedom of association including:

e becoming or not becoming members of industrial associations (e.g. trade unions, employer
organisations)

e representing or advancing the views, claims or interests of an industrial association
e taking part in protected industrial action or refusing to take part in industrial action.

A person must not take adverse action against another person because they engaged in or proposed to engage
in industrial activity (such as belonging to or participating in a union), including refusing to participate in any
industrial action.

Other protections

Discrimination

An employer must not take adverse action against an employee or prospective employee because of their race,
colour, sex, sexual preference, age, physical or mental disability, marital status, family or carer’s responsibilities,
pregnancy, religion, political opinion, national extraction or social origin.

An employer is only allowed to do so in limited circumstances when the action is:
e taken because of the inherent requirements of the particular position, or

e in accordance with doctrines, tenets, beliefs or teachings of a particular religion or creed and taken in
good faith to avoid injury to the religious susceptibilities of that religion or creed, or

e not unlawful under any anti-discrimination law in force in the place the action is taken.

Temporary absence due to illness or injury

An employer must not dismiss an employee because they have been temporarily absent from work because of
illness or injury if:

e they have a doctor’s certificate (or other evidence under regulation 3.01 of the Fair Work Regulations
2009), and

e they are on paid sick leave or they have had less than three months unpaid sick leave in the last year.

Sham arrangements

An employer must not tell an employee that they are being hired as an ‘independent contractor’ if they are really
an employee.

An employer must not dismiss or threaten to dismiss an employee in order to hire them as an independent
contractor doing the same or substantially the same work.

Making an application

Who can apply?

The general protections provisions apply to employees and prospective employees in the national workplace
relations system, and to independent contractors and persons who have entered contracts for services.

To make an application you must show that adverse action was taken against you and identify the right that
was breached. If possible, identify any relevant document such as an award, enterprise agreement, contract of
employment or relevant legislation, including the Fair Work Act.
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Remember that some sections of the general protections provisions only apply to particular situations and
only certain people may be able to apply. For example, s.352 of the Fair Work Act, which deals with temporary
absence due to illness or injury, only applies to an employee who has been dismissed.

There are no qualifying periods or remuneration caps for a general protections application. This means general
protections apply from the start of your employment and, in some cases, before you are employed and apply no
matter what you earn.

What should the applicant consider?

A person making a general protections application is alleging that their employer, or prospective employer, has
broken the law. It is important, therefore, that the applicant ensures their claim is accurate and is supported by
evidence.

It is advisable to seek independent legal advice if you are unsure whether or not to make a general protections
application.

When you come to Fair Work Commission for a conference you will need to:
e identify the right you have exercised or attempted to exercise

e identify the relevant workplace instrument (such as an award or enterprise agreement) or workplace law
that contains that right

e describe the adverse action taken and how it affected you.

You may have a lawyer or paid agent help you to prepare and/or lodge a copy of written documents, such as an
application or submissions.

Time limit

General protections applications concerning dismissal must be made within 21 days of the dismissal taking
effect.

There is no time limit for general protections applications to Fair Work Commission that do not relate to
dismissals.

The conference process

General protections cases are usually dealt with in private before Fair Work Commission, with a Fair Work
Commission member assisting those involved to reach a resolution by agreement if possible.

This process involves alternative dispute resolution, using techniques such as conciliation or mediation. The Fair
Work Commission member may make a recommendation or express an opinion, but cannot make a binding
decision or order.

If attempts to reach a resolution are not successful, the applicant can only progress the matter through making a
separate application to the Federal Court of Australia or the Federal Magistrates Court.

If Fair Work Commission considers that such an application would not have a reasonable prospect of success, it
must advise the parties accordingly.

If the general protections matter involves a dismissal:
Fair Work Commission will convene a private conference and those involved must attend.
If attempts to resolve the dispute are unsuccessful, Fair Work Commission must issue a certificate:

This certificate states that Fair Work Commission has been unable to settle the case and is proof that the matter
has been to a conference.

The applicant can then make an application to the Federal Court or Federal Magistrates Court to deal with the
matter. This must occur within 14 days of the certificate being issued.

If the general protections matter involves action other than dismissal:
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If you are still employed, but allege there has been a contravention of the general protections provisions, you
may make an application to Fair Work Commission to deal with the dispute.

You may also make an application if you are a prospective employee and you believe you were discriminated
against prior to accepting or commencing employment.

If the parties agree to participate, Fair Work Commission will convene a private conference to deal with the
dispute.

If the parties do not agree to participate in a Fair Work Commission conference, or if the dispute remains
unresolved after the conference, the applicant can make an application to the Federal Court of Australia or the
Federal Magistrates Court to deal with the matter.

An applicant in a general protections matter involving action other than dismissal does not have to make an
application to Fair Work Commission before making an application to the Federal Court of Australia or the
Federal Magistrates Court.

Remedies

The best result that can be achieved through Fair Work Commission is a settlement of the general protections
application by the parties. Fair Work Commission cannot make a decision or order in relation to a general
protections application. The power to enforce the general protections provisions of the Fair Work Act is held
by the Federal Court of Australia or the Federal Magistrates Court. In the event that a person is found to have
breached the general protections provisions of the Fair Work Act, the Court can issue a fine and/or order
reinstatement and/or compensation.

Bullying and Harassment

What does bullying in the workplace look like?

> Repeated hurtful remarks or attacks, or making fun of work or an employee as a person (including family,
sex, sexuality, gender identity, race or culture, education or economic background).

> Sexual harassment, particularly stuff like unwelcome touching and sexually explicit comments and requests
that make an employee uncomfortable.

> Excluding an employee or stopping an employee from working with people or taking part in activities that
relates to work.

> Playing mind games, ganging up on an employee, or other types of psychological harassment.

> Intimidation (making an employee feel less important and undervalued).

> Giving an employee pointless tasks that have nothing to do with your job.

> Giving an employee impossible jobs that can’t be done in the given time or with the resources provided.
> Deliberately changing an employee’s work hours or schedule to make it difficult for that employee.

> Deliberately holding back information an employee needs for getting work done properly.

> Pushing, shoving, tripping, grabbing an employee in the workplace.

>  Attacking or threatening with equipment, knives, guns, clubs or any other type of object that can be turned
into a weapon.

> Initiation or hazing - where employees are made to do humiliating or inappropriate things in order to be
accepted as part of the team.
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How bullying can affect work?
An employee being bullied at work might:
e be less active or successful
* Dbe less confident in work
e feel scared, stressed, anxious or depressed
e have their life outside of work affected, e.g. study, relationships
e want to stay away from work
e feel like an employee can’t trust your employer or the people who you work with
e lack confidence and happiness about themself and work

* have physical signs of stress like headaches, backaches, sleep problems.

What is not workplace bullying
Some practices in the workplace may not seem fair but are not bullying.

An employer is allowed to transfer, demote, discipline, counsel, retrench or sack an employee (as long as they
are acting reasonably).

Bullying may also be discrimination if it is because of your age, sex, pregnancy, race, disability, sexual
orientation, religion or certain other reasons. Sexual harassment and racial hatred are also against the law.

Responsibility of employers

Your employer has a legal responsibility under Occupational Health and Safety and anti-discrimination law
to provide a safe workplace. Employers have a duty of care for your health and wellbeing whilst at work. An
employer that allows bullying to occur in the workplace is not meeting this responsibility.

Responsibility of bystanders

We all have a moral responsibility to help create a positive, safe workplace. If someone in your workplace is
experiencing harassment or bullying, you can tell them about the steps they can take to solve it.

Bullying is now covered by the Fair Work Act 2009 and the Fair Work Commission now has powers to direct
employers to address bullying issues on application by a bullied person.

Workplace bullying under the Fair Work Act 2009 occurs when:

e Anindividual or group of individuals repeatedly behaves unreasonably towards a worker or group of
workers at work

e The behaviour creates a risk to health and safety.

Reasonable management action carried out in a reasonable manner is not bullying, for example reasonable
performance management.

The Fair Work Commission (the Australia) has the power to make an order to stop bullying. The Australia can

only make an order if there is a risk that the worker will continue to be bullied at work by the particular individual

or group. Accordingly, where the worker is no longer engaged at the workplace where they allege the bullying

occurred, and in other circumstances where there is no risk of the bullying conduct continuing, orders cannot be

made. The Australia does not have the power to award compensation or reinstatement.

A comprehensive Bullying Policy can be found in Section Five.
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Section Four:
Work Health
and Safety
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INtroduction

This Section is devoted to the harmonised laws for work health and safety. Most jurisdictions have either
established harmonised laws or are in the process of establishment with commencement dates for January
2013. Only Victoria has decided not to harmonise which means that existing occupational health and safety laws

will apply.

In this Section you will find the following:

>  Legislation

> New Terminology

>  Best practice examples of Work Health and Safety

>  Preventing and managing fatigue.

Legislation
The Work Health and Safety Act, 2011 was passed by the Commonwealth on 29 November 2011.

New South Wales, Queensland, the Australian Capital Territory and the Northern Territory have enacted the
provisions of the Model WHS Act commencing 1 January 2012. In Tasmania, the Work Health and Safety Bill
2011 commencement date is 1 January 2013.

In South Australia, the SA WHS Bill is still being considered with much debate around key issues for amendment
- right to silence, right of entry and the implications of “control”.

In Western Australia the WHS legislation is awaiting finalisation of the core and non-core WHS mine regulations
in order to have a complete legislative package. In Queensland the new government is currently considering its
position on WHS Legislation.

In Victoria, The Victorian Government asked Price Waterhouse Coopers to undertake a Supplementary Impact
Assessment to look at the costs and benefits of adopting the national laws in Victoria. As a result Victoria has
decided not to adopt the Commonwealth model but to retain their own version.

The model Work Health and Safety Act (section 3)

The model WHS Act provides a framework to protect the health, safety and welfare of all workers at work and of
other people who might be affected by the work. The model WHS Act aims to:

e protect the health and safety of workers and other people by eliminating or minimising workplace risks

e ensure effective representation, consultation and cooperation to address health and safety issues in the
workplace

e encourage unions and employer organisations to take a constructive role in improving health and safety
practices

e promote information, education and training on work health and safety
e provide effective compliance and enforcement measures
e deliver continuous improvement and progressively higher standards of work health and safety.

Note: For these purposes in the model WHS Act, the meaning of ‘health’ includes psychological health as well as
physical health.

Who is covered by the WHS Act?

In general, people who carry out work in any capacity for a person conducting a business or undertaking have
work health and safety protections under the WHS Act.

Many workers are protected by the model WHS laws. This includes employees, contractors, subcontractors,
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self-employed persons, outworkers, apprentices and trainees, work experience students and, volunteers, who
carry out, and employers, who perform work. The WHS Act also provides protection for other people like visitors
and customers at a workplace (the general public) so that their health and safety is not put at risk by work
activities.

The WHS Act does not cover ‘volunteer associations’.

People with duties under the model WHS Act also have obligations under the Work Health and Safety
Regulations 2011 (WHS Regulations) and Codes of Practice approved under the WHS Act.

WHS Regulations

The WHS Regulations specify the way in which some duties under the model WHS Act must be performed and
prescribes procedural or administrative requirements to support the model WHS Act (for example requiring
licences for specific activities and the keeping of records).

Codes of Practice

Codes of Practice provide practical guidance on how to meet the standards set out in the model WHS Act and
the WHS Regulations. Codes of Practice are admissible in proceedings as evidence of whether or not a duty
under the WHS Act has been complied with. They can also be referred to by an inspector when issuing an
improvement or prohibition notice.

However, compliance with Codes of Practice is not mandatory. Compliance with the model WHS Act and the
WHS Regulations may be achieved by following a different method to what is not set out in the relevant Code of
Practice. However, this other method must provide an equivalent or higher standard of work health and safety
than suggested by the Code of Practice.

Terminology

Consultation - is a collaborative process between the PCBUs and their workers. This includes giving workers a
reasonable opportunity to express their views or raise issues about work health and safety at the workplace such
as:

e identifying hazards and assessing risks arising from work
e proposing changes that may affect the health and safety of workers

e whenever additionally required to do so under the carrying out activities prescribed by the WHS
Regulations make decision about ways to eliminate or minimise risks, the adequacy of facilities for
workers’ welfare at work, procedures for consulting with workers, procedures for resolving health and
safety issues, procedures for monitoring the health of workers or workplace conditions, and how to
provide health and safety information and training to workers.

Duty Holder — refers to any person who owes a work health and safety duty under the WHS Act including a
person conducting a business or undertaking (PCBU).

Health and Safety Committee (HSC) — a group including workers, HSRs and PCBU representatives that facilitates
cooperation between a PCBU and workers to provide a safe place of work.

Health and Safety Representative (HSR) — a worker who has been elected by a work group under the WHS Act to
represent them on health and safety issues.

Officer — Broadly, an officer is a person who makes, or participates in making, decisions that affect the whole, or
a substantial part, of the organisation’s activities. This may include the Operations Manager and more particularly
the HR Manager.

Person Conducting a Business or Undertaking (PCBU) — a person conducting a business or undertaking alone or
with others, whether or not for profit or gain. A PCBU can be a sole trader (for example a self-employed person),
a partnership, company, unincorporated association. A ‘volunteer’ is not a PCBU.

Plant — includes any machinery, equipment, appliance, container, implement or tool, and any component or
anything fitted to these things.

Provisional Improvement Notices (PIN) — a PIN is a written notice issued by a HSR requiring a contravention
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against the WHS Act or Regulations to be remedied within a certain period or a likely contravention to be
prevented. Only a HSR who has completed the approved training may exercise this power.

Reasonably Practicable — Is a guiding principle of the model WHS Act. The term ‘reasonably practicable’ means
what could reasonably be done at a particular time to ensure health and safety measures were in place.

In determining what is reasonably practicable, there is a requirement to weigh up all relevant matters including
(Section 18):

e the likelihood of a hazard or risk occurring (in essence the probability of a person being exposed to
harm)

e the degree of harm that might result if the hazard or risk occurred (in essence the potential seriousness
of injury or harm)

e what the person concerned knows, or ought to reasonably know, about the hazard or risk and ways of
eliminating or minimising it

e the availability of suitable ways to eliminate or minimise the hazard or risk
e the cost of eliminating or minimising the hazard or risk.
Volunteer — a person who acts on a voluntary basis regardless of whether they receive out of pocket expenses.

Worker — any person who carries out work for at the PCBU, including work as an employee, contractor,
subcontractor, self-employed person, outworker, apprentice or trainee, work experience student, employee of a
labour hire company. (i.e. drivers, mechanics, cleaners, clerks whether employed or contracted)

Workplace - is any place where a worker goes or is likely to be while work is carried out for a business or
undertaking. A workplace would include the bus and the depot.

Best Practice Examples of Work Health and Safety

In determining best practice a Bus Operator must first understand what each party’s role is. For example:

e The model WHS Act requires all PCBUs (Bus Operators) to ensure, so far as is reasonably practicable,
the health and safety of workers engaged, or caused to be engaged by the person, and workers whose
activities in carrying out the work are influenced or directed by the person.

e The model WHS Act sets out specific duties which a PCBU (Bus Operator) must comply with as part of
its general duty including, so far as is reasonably practicable. These include providing and maintaining
a working environment that is safe and without risks to health, including safe access to the entering and
exiting of the workplace, providing and maintaining plant, structure and systems of work that are safe
and do not pose health risks.

e ltis the duty of an officer of a PCBU (Bus Operator) to exercise due diligence to ensure the PCBU (Bus
Operator) complies with its health and safety duties and obligations. Due diligence includes personally
taking reasonable steps to acquire and keep current information on work health and safety matters and
to understand the nature and operations of the work and associated hazards and risks.

e While at work, workers must are required to take reasonable care for their own health and safety and
that of others who may be affected by their actions or omissions. They must also comply, so far as they
are reasonably able, cooperate with any reasonable instruction given by the PCBU to allow the PCBU
(Bus Operator) to comply with WHS laws, and cooperate with any reasonable policy or procedure of the
PCBU (Bus Operator) relating to health or safety at the workplace that has been notified to workers and
to comply with the WHS Act and WHS Regulations.

e Similar duties apply to other persons at a workplace such as visitors, volunteers at a bus depot or even
passengers on a bus to take reasonable care of their own health and safety and that of others who may
be affected by their actions or omissions.

e Volunteers that owe duties under the WHS laws cannot be prosecuted, except in relation to their
worker’s duty.

e A WHS entry permit can be issued to a union official who has completed an approved training course
and holds a valid and current entry permit under the Commonwealth Fair Work Act 2009 or the relevant
State or Territory legislation. The entry permit allows the holder to inquire or investigate into a suspected
contravention of the WHS Act and, meet with workers to discuss their work health and safety rights and
obligations.

e Penalties vary but can apply to both the Bus Operator, a manger of the Bus Operator or an employee.
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The table below seeks to identify some of the risks associated with running a bus operation and to identify those

responsible for their mitigation.

ITEM
Injury requiring
use of First Aid

|RISK

Bus drivers who are not
experienced in first aid

may find themselves in

a circumstance where a
passenger requires first aid or
they are injured in some way
and need to apply first aid.

|MITIGATION

Provide first aid equipment for
the use only by the driver for
their protection. Ensure each
worker at the workplace has
access to the equipment. First
aid gear should appear on all
buses.

Ensure that an adequate
number of workers are trained
to administer first aid at the
workplace. Drivers need

to be mindful of the ‘good
Samaritan’ approach to
injuries n the bus.

| RESPONSIBILITY

The Depot Manager and
Operations Manager should
take responsibility to ensure
adequate first aid facilities
exist and a significant number
of first aid offices have been
trained.

Heat stress

Bus drivers regularly in the
hotter months have to endure
heat stress. This can result in
blurred vision and dizziness. It
may also lead to dozing off.

Reduce heat load by
replacing fluids lost — drink
more water, juice or other
non-alcoholic drinks. Where
practicable, take rest periods
in cool places. Drivers should
carry water bottle in their
buses. In some cases shades
can be added to the Bus.
Driver should also report heat
stress.

The Operations Manager
should monitor this problem
but the onus is also on the
drivers to advise when they
are affected by heat stress.

Bus departure
checks

The monitoring of the first
trip of departure for a bus

is usually a requirement of
accreditation but its purpose
is to ensure that the bus is
safe for departure. Some of
the problems that can exist
are lose wheel nuts, broken
indicators or rear vision
mirrors.

Require all drivers to
undertake comprehensive
departure check of buses
before they leave their depots.
Also require reporting of all
bus defects with a determined
rectification period.

The Operations and
Maintenance Managers are
responsible to ensure that
proper recording of defects
occurs and that proper
reporting of departure checks
occurs. Drivers have the same
responsibility to notify any
defects on the bus as part of
the check.

Entrance and
exit

In many circumstances buses
exit their depots or enter their
depots via busy main roads.
In some cases vision can be
obscured or the time of day
can reduce visibility.

Departure points should

be clearly sign posted both
inside the depot and outside
of the depot. Where a bus
exits onto a busy main road
it may be necessary to have
an employee on point duty to
warn oncoming traffic.

Depot and Operations
Managers must ensure
close scrutiny of exits and
entrances to the depot.

The Driver’s
cabin

The bus presents many risks,
especially in the driver’s
cabin where the ergonomics
of the seat and layout of the
cabin are critical. Most of the
driver’s injuries come from
this area. In some cases

this extends to the mobility
of the drivers, their size

and limitation on maximum
weights for seats.

Ensure that drivers who
exceed the manufacturer’s
recommended weight size
are identified and undertake
weight reduction programs.
It is also important that the
seats are regularly inspected
and replaced when they are
no longer functional.

The Operations Manager and
the head mechanics would
take direct responsibility for
checking the seats and the
impact that overweight drivers
have on them.
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ITEM |RISK |MITIGATION |RESPONSIBILITY
Driver fatigue Driver fatigue is regulated Monitor shifts to ensure that | The Operations Manager and
(See below) by each State jurisdiction, drivers do not breach the Depot Manager must take
the National Heavy Vehicle regulations. At the same time | responsibility. Drivers also
Regulator and forms part of monitor driver’s demeanour have an obligation not to take
the WHS Code of Practice. to ensure that fatigue is not extra shifts or work for other
Drivers who do not meet the |a problem. Properly provide | Operators in breach of the
strict requirements may be at | breaks and time off between | regulations.
risk in their driving capacity. | shifts.
Care is needed for drivers
who work more than one job
to ensure that they don’t drive
beyond the regulated times.
This should be done at sign
on for each shift.
The Employees’ relationships Management must develop All management has an
employment with each other can lead policies which provide obligation in this regard
relationship to a range of work place mechanisms for employees to | and employees must also
including safety issues. Discrimination |complain about various work | co-operate by advising of
bullying, of all kinds, harassment place breaches. Employees knowledge of any such issue.

discrimination
and harassment

and bullying are sometimes
prevalent and can seriously
affect employees

must know about these
mechanisms and must be
encouraged to use them

as circumstances arise.
Employers must investigate
all complaints and maintain
reasonable vigilance in the
work place to arrest potential
issues.

Refuelling Most operators in A dedicated refueller is Management always has
metropolitan areas refuel preferred to a bus driver a responsibility to ensure
on site and are subject to refuelling themselves. Notices | drivers and refuellers act
spillage and potential ignition |should also reflect the issues | diligently. However drivers
of overflow fuel. of spillage of oil and fuel and refuellers also have a

onto the ground and a safe separate and similar duty to
work method to deal with do so.
them. The use of fuel spill kits
with absorbent material is
recommended.
The Depot The Depot holds many Strict rules about walking Management is responsible

risks to workers, whether it
involves just walking around
a depot with buses always
on the move or in workshops
where maintenance is being
carried out.

around the depot are

required along with a clear
understanding about securing
the brakes on the bus, once
the driver has left the bus.
Distinguishing garments,
such as vests should be worn
around a depot. Authorised
persons only should be
permitted in different
locations such as the washing
bays or maintenance areas.
Distinct walking areas are
required around the depot.

to properly sign post and
have systems in place
however every employee has
an obligation to take care.
This includes visitors and
contractors who come onto
the site.

Driver security

Dealing with the public
provides risks for drivers who
are from time to time the
subject of theft abuse and
assaults.

Drivers need to be trained in
dispute resolution techniques
and also given basic self
defence training. Operators
should have very set
procedures for such incidence
of driver security, along

with proper cash handling
procedures.

Management will have the
responsibility to develop the
proper systems and provide
adequate training.
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ITEM

Maintenance of
buses

|RISK

Defects within the bus

are always a risk to both
drivers and passengers.
Faulty brakes, from lack

of maintenance can place
everyone at risk as can
leaking oil, inadequate vision
and loose wheel nits.

|MITIGATION

Drivers should be required

to report all defects which
should then be subject to

a process which results in
rectification within proper time
frames.

|RESPONSIBILITY

Management sets these
policies and are responsible
to ensure they are
implemented. Maintenance
staff and drivers also share a
responsibility.

Stress Driving buses is stressful. Regular medical checks are Management has the
Stress can occur because a requirement of a driver’s responsibility to manage the
of many effects. It can occur |authority to drive and driver’s health although senior
because of on time running should be monitored. The management should deal
reasons, from bad behaviour |behaviour of drivers and their |direct with the driver.
on the bus, from interaction interaction with others should
with fellow employees or be monitored to ensure the
management. It can occur health of a driver does not
because of physical issues impact on their capacity to
such as being overweight. It | work. Management needs to
may just be a reflection of the |try to understand their staff
personal problems of a driver. |and to be able to talk to them
about issues that may be
causing stress.
Visitors and Visitors are subjected to the | Visitors and subcontractors Managers must ensure
subcontractors |same risks employees at the |should be acquainted with policies are implemented but
bus depot. Passengers are the safe policies of the all persons who staff who
also subject to risk on the Operator and should take interact with visitors and
bus. the same mitigating steps as | subcontractors must ensure
an employee in the depot. safety at all times.
Passengers on the buses
must be made aware of any
dangers on the bus such as
the dangers with standing on
the bus.
Manual Bus drivers are subject to An Operators needs to be Managers are responsible for
handling many examples of manual mindful of how drivers place |the implementation of these
handling which entails their passengers luggage policies.
assisting passenger to their and where they are able
seats, placing luggage in over |to. Procedures need to be
carriages or under carriages | explained as to the best
which can lead to muscular practice. This can include the
problems, repetitive strain need to have proper systems
injuries. The exertion of force |for changing tyres on a bus
leads to manual handling which can be very heavy.
issues.
Industrial Bus drivers during their shifts |Limit a driver’s exposure Managers are responsible for
deafness are subjected to all sorts of to excessive noise. ldentify the implementation of these

noises which can impact of a
long period on their ability to
hear. Some examples of noise
includes the bus (road noise/
engine noise), accelerating
the bus increased the decibel
level, open windows, wind
noise, the radio and customer
noise

noisy routes and rotate them
amongst drivers. Provide
mitigating ear plugs where
necessary.

Operators should be
monitoring their fleets and
actioning any buses that
are louder than others.
Employees should be
encouraged to report
abnormally loud buses.

Operators should also review
information prepared by
suppliers and manufacturers
pertaining to their products.

policies.
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ITEM
Slips, trips and
falls

|RISK

There are many instances
where slips, trips and falls
cause injury to employees
and invitees. In a bus depot
pot holes, slippery surfaces
(oil spills), uneven floors
and faulty steps can cause
accidents.

Just running to a job without

looking can create problems.

|MITIGATION

Sign posting so that
employees are aware of bad
surfaces can assist along with
identification and isolation of
hazards. It is important that
once a hazard is indentified
that can cause a fall or trip
that it is rectified quickly.

|RESPONSIBILITY
Managers are responsible for
the implementation of these
policies.
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Preventing and Managing Fatigue

A Work Health and Safety Code of Practice has been developed titled; “Preventing and Managing Fatigue in the
Workplace.”

The following is an excerpt from the Code which explains fatigue.

What is fatigue?

Fatigue is an acute, ongoing state of tiredness that leads to mental or physical exhaustion and prevents people
from functioning within normal boundaries. It is more than feeling tired and drowsy, it is a physical condition that
can occur when a person’s physical or mental limits are reached.

The body has a natural rhythm that is repeated every 24 hours - this is known as our ‘body clock’. Our body
clock regulates functions including sleeping patterns, body temperature, hormone levels and digestion. As it is
programmed for different levels of wakefulness, we experience different levels of alertness depending on the
time of the day.

When the human body clock is out of ‘sync’, our alertness decreases and as a result we feel fatigued which
leads us to potentially making mistakes or causing injuries or accidents either at the workplace or on our way
home from work.

Fatigue can occur because of a number of factors that may be work-related, lifestyle-related or a combination of
both. Work-related factors can include:

e scheduling and planning (for example, roster patterns, length and timing of shifts)
* inadequate rest breaks
e lengthy periods of time being awake
¢ insufficient recovery time between shifts
e payment incentives that may lead to working longer shifts
e environmental conditions (for example, climate, light, noise, workstation design)
e type of work being undertaken (for example, physically or mentally demanding work)
e work demands placed on the person (for example, timeframes, deadlines)
e the organisation’s culture
e the person’s role within the organisation.
Lifestyle-factors can include:
e inadequate or poor quality of sleep due to sleep disorders (for example, sleep apnoea)
e social life
e family responsibilities
e  other employment
e travel time (may be considered work time in some cases)

e health and wellbeing (for example, nutrition and diet, exercise, pain, illness).

How can you tell someone is fatigued?
A person can display the following signs which could mean they are fatigued:

e trouble keeping their head up or their head is nodding

e wandering or disconnecting thoughts, for example, daydreaming

e blurred vision or difficulty keeping eyes open
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e constant yawning, a drowsy relaxed feeling or is falling asleep at work
e jrritability
e waking up being tired and not feeling refreshed

e falling asleep for less than a second to a few seconds, and being unaware they have done so (otherwise
known as micro-sleeps)

e  drifting in and out of traffic lanes or missing gear changes and turn offs when driving.

Sleep and fatigue

Sleep is the only effective long term strategy to prevent and manage fatigue. While tired muscles can recover
with rest, the brain can only recover with sleep.

The optimum amount of sleep varies for each person, however, an adult generally requires seven to eight hours
of sleep daily. When individuals get less sleep than they need, they can build up a sleep debt. Each additional
day without enough sleep increases the debt, and when it becomes large enough fatigue can occur. It may take
several days before a person recovers from a sleep debt. Sleep debt is common with night shift workers as they
often have difficulty having adequate undisturbed sleep during the day.

Shift workers and fatigue

Shift workers are one of the main worker groups that can be affected by fatigue as they are impacted by sleep
loss and disruption to their body clock. In many workplaces, shift work is unavoidable and therefore fatigue
should be proactively managed, for example, emergency services, hospitality and health services.

Adapting to shift work is easy for some people while others never adjust particularly where the shift work
includes night work. If people work by night and rest by day, their body clock is disturbed and they never
completely adapt to the new pattern of work and sleep.

Sleep disruption is the most common problem for shift workers as a sleep cycle is usually shorter after working
a night shift or if you begin work before 7am. The level of tiredness increases with the number of hours worked
and is more pronounced during the second half of the shift, especially between 2am and 6am.

Shift workers who have had one sleepless night can be as great a workplace hazard as someone who has been
drinking alcohol.

Why is fatigue a problem?

Fatigue has obvious implications for the workplace and for public safety. It can affect a person’s performance
within the workplace and increase the potential for accidents and injuries to occur. For example, people who
work in a fatigued state may place themselves and others at risk:

e when operating machinery and driving vehicles

e when undertaking critical tasks that require a high level of concentration

e where the consequence of error is serious

e when undertaking night work when a person would ordinarily be sleeping.
The effects of fatigue can be short or long term, for example, a person can have:

e difficulty in concentration and be easily distracted

e reduced capacity to think laterally and analytically

e reduced capacity to control emotions

e reduced ability to recollect timing and events

e poor judgment and decision making

e reduced capacity for effective interpersonal communication
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e reduced hand-eye coordination and visual perception

e reduced vigilance

e slower reaction times.

The Bus Industry Confederation and the Australian Public Transport Industrial Association have been concerned
about the duplication between the various Government Instrumentalities, both Federal and State. The table
below outlines the prescriptive elements of driver fatigue which form both a national regulation and various State

regulation.

It should be noted however that ‘working time’ and ‘driving time’ are two different things and the regulations deal
with them separately. For instance, whilst a driver of a coach or bus cannot drive for more than 12 hours in any
one shift the driver can work for up to 16 hours a day.

Time period NTC Standard NTC Bus and Coach BFM

AFM

(672 hours)

cons nights off

8 hours 15 mins in 5.5 hrs, |15 mins in 5.5 hrs, 30 30 minutes off in 9
30 mins in 8 mins in 8 hours
24 hours 12 hours off 12 hours off (including 10 hours off 6 continuous
(including cont cont period of 7 hrs) in (including hours or 8
period of 7 hrs) in | one day continuous period |hours in 2 parts
one day Max 12 Hrs work of 7 hours) inone | Max 15 Hrs
Max 12 Hrs work day Work'
Max 14 Hrs Work
7 days 96 hours off 6 x night rests?in 7 days |Max work time of
(168 hours) (including one 24 36 hours (made
hour period) in one up of work time in
week excess 12 hours in
Max 72 hrs work 24 &hours 12mid
and 6am)
14 days 2 nights + 2 12 nights rest in 14 24 hours off after |2 nights off in
(336 hours) consecutive nights 84 hours work + 24 |14 days
offin 14 hours + 2 nights +
2 consec nights off
in 14
28 days 4 nights + 2 x 2 4 x 24 hours off in 28. As above x 2 4 x 24 hours off

in 28
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Section
Five: Policy
Templates
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Overview

This Section is dedicated to the creation of Policies on behalf of the industry. The various templates which will
be constantly added to from APTIA Members and are example only of policies that may or may not apply to
different operations.

In developing any policy it is important to remember the following steps:

1. Consult with staff to promote awareness, understanding and ownership of the outcome of any policy. Staff
involvement may also help determine how the policy might apply.

2. Define the Terms of the Policy so that employees clearly understand the policy from an early stage. Including
specific examples can be useful.

3. Put the policies in writing and publish them so that all employees; casual and permanent have a copy.
4. Train and regularly refer to the policy. Copies should be easy to access.

5. Implement so that the policy applies consistently across the whole employment area.

The policies found in this Guide are examples only and include:

> Template one - Fitness for work

> Template two — Health Questionnaire

>  Template three — Social media

>  Template four — Smoking

\Y%

Template five — Record keeping

>  Template six — Mobile phones

\Y%

Template seven — Return to work (injured outside of work)
>  Template eight — Runaway buses

>  Template Nine — Bullying and Harassment Policy

\Y%

Template Ten — Drug and Alcohol Policy

> Template Eleven — Gender Equality Policy

\Y%

Template Twelve — Privacy Policy.
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Template one — Fitness for work

This Policy document is applicable for Victorian bus and coach operators but is relevant for all jurisdictions.

1. PURPOSE

[INSERT A PURPOSE FOR THE POLICY. FOR EXAMPLE:)

e To assist [INSERT NAME] (‘the Company’) to comply with its legislative and other obligations in
respect to the safety of employees and the public.

e To assist employee bus and coach drivers to be physically able to drive safely.

2. SCOPE

[INSERT A SCOPE FOR THE POLICY. FOR EXAMPLE:]

e This policy is applicable to all employees and contractors who are required to drive a bus or coach on
behalf of the Company.

3. BACKGROUND

[INSERT THE BACKGROUND FOR THE POLICY. FOR EXAMPLE:]

¢ |n Victoria bus drivers must hold a Driver Accreditation/Driver Certificate through the Victorian Taxi
Directorate (VTD). The Driver Accreditation/Driver Certificate regime includes a medical assessment
by a registered medical practitioner.

e In Victoria the Company must also be accredited as part of an accreditation process which is in place
to ensure that they are competent and capable of operating a bus business.

e At the same time Occupational Health and Safety legislation requires the Company to provide a safe
system of work to ensure the health, welfare and safety of the drivers is protected so far as reasonably
practicable, and to monitor drivers’ health and welfare.

e The Company also has a duty to operate safe bus services, including ensuring the safety of its
passengers and that its drivers are able to perform their duties without impediment.

e The health of employees has a direct bearing on productivity, and injury rates.

e Research indicates that poor nutrition and physical inactivity increase exposure to musculoskeletal
disorders, and can slow down recovery. Cardiovascular (heart) disease and diabetes are chronic
diseases that cost the Victorian health system around $600 million per year and it is estimated that
over one million Victorian workers are at risk of developing chronic disease. Many chronic diseases
are preventable, or their onset can be delayed by relatively simple measures such as regular exercise
and a healthy diet.

e Obesity is a medical condition in which excess body fat has accumulated to the extent that it
may have an adverse effect on health, leading to reduced life expectancy and/or increased health
problems.

e Drivers with severe weight problems may be unfit to drive, especially if they are over the
manufacturers’ specification for the seat size of the bus or have difficulties driving or performing any
of their other duties.

e Inthese situations the driver and their representative (including trade union representative) should be
instructed specifically on the risks to safety, and a weight loss program instigated.

e In situations where a driver cannot perform their duties because of being overweight and is not
responding to the mitigation of these risks, their continued employment with the Company is placed in
jeopardy.

e The terms and conditions of the Company’s engagement of its employees under its [Include reference
to relevant document, e.g., Enterprise Agreement/Award] allows the Company to require an employee
to submit to a medical examination upon engagement, and thereafter periodically at the discretion of
the employer.

4. RESPONSIBILITIES

[INSERT THE PEOPLE WHO WILL HAVE RESPONSIBILITY FOR DEVELOPING, IMPLEMENTING AND
MONITORING THE POLICY. FOR EXAMPLE:]

e The [INSERT POSITION] shall be responsible for the development and implementation of the
Practices and procedures.

e The [INSERT POSITION] shall be responsible for the monitoring and review of the practices and
procedures.

MOVING PEOPLE Operator Guidelines = National IR and WHS

140



5. PRACTICES AND PROCEDURES

[INSERT PRACTCIES AND PROCEURES FOR THE POLICY. FOR EXAMPLE:]

Drivers are to report to the Company any problems that they are experiencing in performing their
duties because of their weight or health problems associated with their weight.

The Company may require driver to undertake a medical assessment with a doctor appointed by

it, if the Company considers that a driver is unable to properly perform their duties because of their
weight or health problems associated with their weight. (Where a drivers’ weight exceeds the seat
manufacturer’s weight limit, it will be presumed by the Company that a driver is not able to properly
undertake their duties. This is because the limit has been put in place by the seat manufacture to
ensure a safe and comfortable ride. By exceeding that limit, the seats working design will no longer
be effective.)

Alternatively, the Company may ask such a driver to undergo a medical assessment with a doctor
agreed between the parties. A form will be provided (see attached) to each employee to be taken to
the doctor for review by that doctor.

If the medical assessment is that the driver is unable to properly perform their duties because of their
weight or health problems associated with their weight, to minimize the risk to the driver, the Company
and passengers, the driver may have to be placed on alternative duties, if they are available, until
those issues are addressed. If the issue is that driver’s weight is in excess of the seat manufacturer’s
weight limit, the employee will not be able to drive until the appropriate seat weight is reached.

Irrespective of whether the Company has required or requested such an employee to seek medical
assessment, the Company may also require such an employee to undertake a weight reduction or
general health program to assist them to attain a more healthy weight or to undertake a practical
driving assessment with an accredited driving instructor to assess if they are able to safely control and
operate a bus or coach.

In the event that the driver remains unable to properly perform their duties because of their weight
or health problems associated with their weight, for example, their weight does not decrease below
the seat manufacturer’s weight limit, or the driver cannot obtain a fitness for work certificate from a
medical practitioner or the driver cannot complete satisfactorily the practical driving assessment, the
Company may provide a reasonable time for compliance and thereafter, consider termination of the
driver’'s employment in accordance with its disciplinary processes.
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Template two — Health Questionnaire

Health Questionnaire — Confidential

PERSONAL DETAILS Date :

Surname

Given Name/s

Address

Postcode

Do you have any concerns or restrictions with lifting objects? (i.e. assisting passengers)

Yes I:l If yes, please provide details No |:|

Do you have any concerns or restrictions with sitting for prolonged periods of time? (i.e. driving a bus for 8 or
more hours )

Yes I:l If yes, please provide details No |:|

Do you have any concerns or restrictions with your vision that may impair your ability to drive in all weather
conditions? (i.e. at night, in rainy or sunny conditions )

Yes I:l If yes, please provide details No |:|

Do you have any health concerns that may be affected by working shift work?

Yes I:l If yes, please provide details No |:|

Do you have any disability or impairment likely to affect or be aggravated by any work ?

Yes I:l If yes, please provide details No |:|
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Do you have any pre-existing legs, shoulder, back or neck injuries that could restrict your ability to operate a
bus?

Yes I:l If yes, please provide details No |:|

Do you have or have had any previous heart condition, disease or health concerns?

Yes I:l If yes, please provide details No |:|

Are you currently taking any medication that could affect your ability to operate a vehicle? (i.e. drowsiness,
alertness, etc)

Yes I:l If yes, please provide details No |:|

Do you have any allergies?

Yes I:l If yes, please provide details No |:|

Do you weigh over 130kgs?

Yes I:l If yes, please provide details No |:|

*Required due to mechanical operating limits of the driver’s seat.

EMPLOYEE DECLARATION

| declare that the statements given in this application are true in all respects.

| understand that if | give any false or misleading answers to any questions or make any false or misleading
statements on this medical form, | may be liable for immediate dismissal.

In attending for the medical assessment, you consent to:

the Company releasing the information about you that is contained in this form as is reasonably required to
conduct the medical or other assessment(s) to the doctor, health practitioner or other expert conducting them;
and

the doctor, health practitioner or other expert conducting the assessment(s) providing information to the
Company regarding your fitness for work and any related matters.

Signature

Date: / /
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Template three — Social media

This policy covers the operations of (Company Name) and any references to the Company in this policy are
deemed to refer to any entity(s) associated with the Company.

The use of the term Manager within the policy document incorporates Director, Officer, Manager, Supervisor and
or a combination of the above.

Coverage

This Procedure applies at all times to employees of the Company whilst under the employ of the Company.

Purpose

The Company wishes to provide for its employees a policy which, on the one hand, supports its employees’
participation in social media networks, such as social networking sites, wikis, blogs, micro blogs, video and
audio sharing sites and message boards that allow people to easily publish, share and discuss content, whilst
at the same time protecting both the Company and its employees from harassment, discrimination, bullying and
damage to reputation. (Social media includes web-based and mobile technologies used to turn communication
into interactive dialogue).

Employees of the Company need to be aware that all information exchanged within social media networks online
or otherwise falls within the public domain, and the line drawn between what is considered to be personal and
public is not always clear.

Employees must take responsibility for what they write and that in doing so should exercise good judgement and
respect the impact on others. It is also important to remember that information posted on social network sites
can be easily traced and is available on an ongoing basis.

Policy

This policy is designed to set down minimum standards for the Company’s employees regarding their
participation in social media networks (such as Face book, Twitter, blogs etc) in such a way as to protect the
employment rights of Company’s employees and to protect the reputation and viability of the Company.

The following guidelines should be followed by all employees of the Company in relation to social media
networks and participation within the online social media community:

1. When participating in social media networks online or otherwise, employees of the Company must ensure
that personal comments or statements made, which are capable of being seen by others, are not deemed
to be wilful or deliberate behaviour that causes serious or imminent risk to the health or safety of another
Company employee or is inconsistent with the continuation of the employment contract in that its causes
serious or imminent risk to the reputation, viability or profitability of the Company, Including its Board of
Directors, Managers and Management Team.

2. Company employees shall not use social network networks to seek to coerce, to exercise of undue
influence or pressure upon, to make false or misleading statements against, to victimise or discriminate
against other Company employees or Managers.

3. Employees of Company must not participate in social media networks or otherwise during working
hours (unless the maintenance of the Company’s social network sites forms a specific component of the
employees role). Social media networks are only to be accessed during designated breaks, whilst working a
shift.

4. When participating in social media networks online or otherwise, employees of Company must not imply
that any personal comments or otherwise are endorsed in any way by Company.
When participating in social media networks online or otherwise, employees must not disclose confidential
information obtained through employment with Company.

Breach of this Policy

A breach of this policy may be considered as serious misconduct and may result in immediate termination of
employment.
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Responsibilities

Company Management including Depot Managers, Regional Managers are responsible for the monitoring and
administration of the policy.

Review

The Company is committed to monitoring the effect of the Policy upon its employees and will from time to time
consult with its employees with a view to amending the Policy where necessary or to redefine its parameters to
give effect to the purpose of the Policy.
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Template four — Smoking

Under NSW legislation it is an offence to smoke in a public place and a bus is usually designated as a public
place. This template does not deal with smoking on the bus.

1. Purpose

To comply with legislation requiring the control of risks from smoking in the organisation.

2. Scope

This procedure applies to all activities.

3. Background

The Group not only has duties under the Occupational and Safety Act 2000 and Regulation 2001 in
ensuring the safety of staff by having smoke free environments, they must also have regard to the Smoke
Free Environment Act 2000 which relates to designated and public places which often include workplaces.

Environmental Tobacco Smoke (ETS) contains 4,000 chemical compounds including 43 carcinogens. ETS
is not simply unpleasant, it irritates the eyes and the respiratory tract can lead to more serious conditions.

4. Responsibilities

The Group Operations Manager will be responsible for the development and implementation of the Group
Occupational Health & Safety procedures and strategies.

The Depot Manager will be responsible for the development and implementation of the Depot Occupational
Health & Safety procedures.

5. Procedures

The Depot Manager will consult with staff about smoking in the workplace.
e Smoking is not permitted in buses or enclosed buildings.

e Smoking is permitted in open designated areas of bus depots, outside of any buildings.

e Smoking breaks may only be taken during designated break times and are to be staggered to limit
disruption to operations.
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Template five — Record keeping

The Office of Fair Work Ombudsman has issued a set of guidelines to assist you with an understanding of their
record keeping obligations.

Pay Slips
Your employee’s pay slip must include:
e the name of the employer
e the Australian Business Number (ABN) (if any) of the employer
e the employee’s name
e the date of payment
e the pay period
e the gross and net amount of pay

e any loadings, monetary allowances, bonuses, incentive-based payments, penalty rates or other
entitlements paid in additional to the base rate (this would include any phased in payments after 1st
July 2010 if applicable)

e the hourly rate - the ordinary hourly pay rate and number of hours worked at that rate and the amount
of pay at that rate

e any deduction made from the employee’s pay

e superannuation payments, including details of the name of the super funds and the period of such
payments.

Employees Records

The following items must appear on an employee’s records:

1. The name of the employer and the name of the employee.

The Australian Business Number (ABN) (if any) of the employer.
The date the employee started employment.

If the employee is full-time, part-time.

If the employee is permanent, permanent part time or casual.

N o o M 0 Db

paid that can be singled out.

®

worked, or when the employee started and finished working overtime.

©
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reference to a period of time worked.

10. If you and your employee have agreed to an individual flexibility arrangement, a copy of that agreement,
and, if the agreement is terminated, a copy of the termination.

11. Leave information for all types of leave, including leave taken, leave balance and any a copy of any
agreement to cash out accrued leave, the rate of payment for the leave and when the payment was made.

12. Employees paid superannuation including any amount paid, the pay period, the date(s) paid and the name
of super fund.

13. Where the employee or employer terminates their employment, name of the person who terminated the
employment, how the termination took place (by consent, by notice, summarily or in some other way). Letter
of Termination is usually provided.
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Template six — Mobile phones

In most States it is illegal to drive a bus while using a hand-held mobile phone. The penalty is a significant fine
and loss of points.

This means that talking, sending or receiving text messages, playing games or taking photos are illegal when
using a hand-held phone. It is also illegal to perform these activities when your bus is stopped but not parked,
for example when you are waiting at traffic lights.

The use of a mobile phone in these circumstances increases the potential for a serious accident and is an
offence under the Road Rules. It also compromises customer service and potentially the reputation of this bus
company.

If you must talk on a mobile phone because of an emergency or authorized operational matter:
e Make sure it is a hands-free phone that is set up and working before you start driving
e if the phone is not hands free ensure that the bus is parked if you are making the call

e if you receive a call advise the caller that you are driving and if possible pull over along the side of the
road and place the bus in park before continuing with the call

e otherwise advise the caller to text you the number and you will return the call once the bus is in park

e never text message (SMS) while driving

e end the call if it is distracting you from driving, even during the short time referred to above.

Mobile phone use by drivers is permitted during meal and crib breaks when the vehicle is not in service,
is stationary with the engine off and the park brake applied or in an emergency where normal two-way
communication is not readily available.

In all other circumstances, other than as set out above the use of a mobile phone and/or earphones is prohibited
and may lead to summary dismissal, as well as suspension of the Driver Authority.

Manager’s Name:

Position:

Date: / /
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Template seven — Return to work (injured outside of
WOrk)

It is an adverse action for an employer to dismiss an employee because they are temporarily absent from
work because of illness or injury (section 352). The Regulations, at 3.01, set the period at three months.
Nonetheless it may also be unfair to dismiss an employee, especially a long term employee in the same
circumstances. Below is an industry position on this issue.

This does not constitute legal advice, but an industry position and at the end of the day an operator needs

to take the approach that best suits the entire circumstances. Further, the approach to terminate a long term
employee for excessive use of sick leave is not consistent with what should be done when an employee appears
to be taking excessive sick leave.

Essentially, whilst it may in general terms be lawful to terminate an employee on the basis that he or she has
repudiated their employment contract (e.g., abandoned their employment) or because they are unable to perform
the inherent requirements of their role, it would be contrary to fairness to terminate a person on the sole basis
that they are suffering from some form of illness, particularly if they provide doctors certificates. To terminate an
employee without putting before them a request for further information about the iliness to enable the employer
to understand the employee’s capacity for work and to allow the employee a chance to respond to the possibility
of the termination, could lead to an action for unfair dismissal for which an employee may be successful.

On that basis, the following process should be followed:

1. Writing to the employee requiring him to provide a report from the treating doctor as to the nature of his
condition, the expected period of his absence and any limitation he may have upon returning to work.

2. Alternatively require him to attend at doctor of choosing, provided the employer pays for the visit, and seek
a similar report.

3. The letter can note that this is a lawful and reasonable direction, and is made in the context of obligations
placed on an employer under Work Health and safety procedures to provide a safe workplace for
employees, and to monitor the health of its employees.

4. The letter should note that if a medical report is not received from the doctor, or if the employee is unable
to return to the role in the foreseeable future or at all, and the employer cannot put any alternative options in
place to accommodate the employee, then the employer will have to consider terminating his employment
due to the incapacity to perform the inherent requirements of his role.

5. Also need to note in the letter that as this amounts to a lawful and reasonable direction, any failure to
comply with the requirement or to respond adequately may give rise to disciplinary action including
termination. The Employer should give the employee a reasonable time to respond.

6. If the employee provides a report from the treating doctor the employer may need to obtain their own
medical opinion.

7. If at the end of the day the employer’s judgement is that there is little or no likelihood of the return to role,
then the employer may follow up with a further letter terminating his employment on that basis. (Provided
this is in accordance with normal disciplinary procedures.)

If the employee fails to provide the information or the information is provided but is inadequate, the employer
could also follow up with a further letter terminating his employment on that basis.
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Template eight - Runaway Buses

Set out below are guidelines which are part of a bus driver’s driver authority in NSW. Each employer need sot
develop a policy which either has a zero tolerance to this type of act of negligence of any employee or strict
procedures for dealing with repeated instances which can endanger life.

NSW Transport and Infrastructure (NSWTI) is concerned at the number of incidents involving runaway buses,
whereby bus drivers have incorrectly relied on the front door brake interlock system to act as a bus Parking
Brake to secure a bus. This practice has the potential to cause serious or fatal injury and should be discontinued
immediately.

Bus Safety Alert guidelines outlines the correct procedure for securing a bus and should be issued by bus
operators to all drivers as a reminder that they should not under any circumstances:

e |eave the bus without correctly securing the bus via the bus Parking Brake; and
e access the bus control mechanism/s via the driver’s window.

NSWT], in consultation with the NSW Bus and Coach Association, unions, the Roads and Traffic Authority and

WorkCover, has developed a safety message in the form of an adhesive double-sided sticker to be affixed in a

visible position. The requirement to affix the safety stickers to all buses and to distribute the Bus Safety Alert to
all drivers forms part of the bus operator accreditation and audit program.

The sticker must be affixed on the lower half of the driver’s side window on all buses. The safety message on the
inside of the bus will be:

“Parking brake must be applied before leaving seat”
The safety message on the outside of the bus will be:
“Do not access bus through window”

Note: This instruction applies to all operators and all drivers. No exemptions are available or will be granted.
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Template Nine — Bullying and Harassment Policy

Introduction

(Company Name) is committed to a safe, healthy and productive workplace for all its employees and its
subcontractors’ employees.

(Company Name) recognises that everybody has the right to work in a harmonious workplace where people are
treated with respect and dignity.

Workplace bullying has a serious impact on the careers, health, safety and well-being of workers and will not be
tolerated at (Company Name).

People are encouraged to report any incidents early to prevent an escalation of the situation and to facilitate a
positive resolution.

Following a formal complaint where an employee is found to have bullied another they may face disciplinary
action or dismissal.

This policy deals with bullying between any employees of (Company Name) whether part-time or full-time,
permanent or casual.

Definitions

Workplace bullying is an abuse of formal or informal power and is the unwelcome and humiliating treatment of
an employee or group of employees by another or others. Bullying is not a one-off situation; it is behaviour that is
repeated over time.

Bullying behaviour includes:
e Yelling or offensive language directed at another person
e |nappropriate written notes
e Ostracisation, isolation or deliberate exclusion of co-workers
e Over-checking or excessive monitoring of work
e  Constantly changing targets, deadlines or instructions
e Constant undervaluing of effort or success
e Teasing, sarcastic comments or taunting
e Payback or revengeful actions
e  Spreading gossip or false rumours
e \/exatious complaints (complaints serving only to cause nuisance or to harass)
e  Sabotaging another’s work
e  Setting someone up to fail (unrealistic deadlines, excessive workload)
e Threatening and intimidating statements or action
e Pressure and lack of acceptance of new employees
e Constant selection for menial tasks
e Unjustifiable refusal of leave, training or promotion
e Withholding information and misinforming

e Hiding or changing documents
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Physical contact

Unwelcome personal questions or comments about a person’s private life
Public and indiscreet reprimands or counselling

Intimidation not to make a complaint

Silent treatment

Ignoring

Honing in on weaknesses and ignoring strengths

Blaming for things beyond a person’s control

Belittling

Payback

Closing ranks on new employees.

Bullying does not include:

Feedback or counselling to ensure Duty of Care is met
Reasonable counselling regarding work performance issues

Instructing staff to ensure safe work practices.

The effects of workplace bullying

On those experiencing bullying:

Stress-related illness, including headaches, nausea, insomnia
Weakened immune system

Loss of confidence, reduced self-esteem, depression, suicide ideation
Social isolation at work and outside of work

Reduced performance at work

Absenteeism

Overworking

Loss of job resulting in financial pressure and loss of career options

Pressure on family and social relationships.

On others in the workplace:

Fear that they might be the next target

Anger and resentment

Guilt that they are not stopping the behaviour

Withdrawal to avoid becoming the next target

Guilt for contributing to the behaviour or reproducing the behaviour

lliness, absenteeism, lower work performance, resignation.
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On the organisation:
e  Poor employee morale
e  Deterioration in the quality of work performed
® Increased absenteeism
e  Staff turnover
e Mistakes by employees
e  Breakdown in communication and teamwork
e Failure to report problems for fear of retaliation by bully
e Poor public image
e |ncreased disputation
¢ Reduced commitment and respect for organisation and management

e Litigation costs.

On the bully:
e Guilt
e Remorse
e Stress and health-related illness

e Potential to become a victim.

Support and Advice

Company XYZ recognises that the experiences of being bullied or being accused of bullying are highly stressful
and emotional. We are committed to ensuring that our employees have access to free confidential counselling
with an appropriate professional of their choice.

Employees wishing to access this counselling should speak to the Director or their manager to arrange this.

Privacy and Confidentiality

At all times the details and names of those involved and circumstances of the complaint must remain
confidential. Only those persons directly involved in the management and investigation of the complaint should
have access to these details.

(Company Name) takes the position that it is unfair and unreasonable to expect someone to respond to any
allegations without knowing the identity of their accuser and the details of the alleged incidents. Therefore,
complainants must be aware that their identity will be provided to the respondent.

(Company Name) will take every care to ensure that neither party is subjected to any form of victimisation
following lodgement of a complaint.

Witnesses must not divulge the content or nature of anything discussed during their interviews with
investigators. Failure to protect the privacy and confidentiality of those involved in a complaint will result in
disciplinary action.
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Rights

Rights of the Complainant
At all times, the complainant has the right to:
e Be taken seriously
e  Be kept informed throughout the resolution process
e Have their complaint investigated in a timely, unbiased and independent manner
e Feel safe and free from victimization

e Have access to counselling and support.

Rights of the respondent
The respondent has the right at all times to:
e  Be presumed innocent until proven otherwise

e Be provided with written details of the allegations made against them and the name/s of the person/s
making the allegations

e Be given time to consider and respond to the allegations made against them
e Be kept informed throughout the process
e Feel safe and free from victimisation

e Have access to counselling and support.

Responsibilities

Manager
The Manager is responsible for the endorsement and implementation of the policy and procedures.

The Manager will take all necessary steps to ensure that any complaints are dealt with fairly and expeditiously
using the agreed procedures.

The Manager will ensure that all staff members receive the training required to meet their obligations in relation to
workplace bullying.

The Manager will demonstrate appropriate behaviour at all times.

All employees
All employees have a responsibility not to bully or participate in behaviour that bullies other workers.
All employees must maintain confidentiality when providing information in an investigation.

All employees are encouraged to report any incidence of bullying.

Procedures for resolution of a complaint of bullying

The following procedures have been designed to ensure that any incident of bullying can be dealt with quickly
and safely. Employees can choose to use either informal or formal processes at any stage.

The informal options are designed to enable the resolution of matters before problems become entrenched.
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In the informal stage, no disciplinary action will arise out of the process. A no blame approach is taken as the
objective is for both parties to agree about acceptable behaviours in the workplace and to commit to changing
the behaviours that are offending the other. The focus is on creating a working relationship between those
involved in the issue. Where the General Manager is involved in an informal resolution of a bullying incident they
will closely monitor the situation and provide staff with the support they require to ensure the success of the
resolution.

Available options

There is a range of options from which employees can select rather than progressive steps.

Access to counselling

Confidential counselling at the expense of the employer is available to assist a person to address the impact of
their experience of bullying whether they have been a recipient or the subject of a complaint of bullying. Approval
to access counselling from a professional of the employee’s choice must be given by the Director.

Direct action
This option is encouraged in the hope that issues will be addressed early. When raising the issue:
e the behaviour that is unacceptable needs to be clearly identified
e what is required in the future needs to be stated
e anindividual will need to consider the potential impact on the other person and how they might respond

e Where the complainant intends to be accompanied by a support person the complainant should inform
the person whose behaviour has upset them at the time of arranging an appointment to discuss the
matter

e A safe environment and an appropriate time needs to be chosen to raise the issue

e A note of this conversation should be made by the complainant.

Third party intervention

In this option someone who is in a safe position and who has a high level of communication skills can assist in
the resolution in the following way:

e The person assisting tells the respondent that the complainant is upset by certain behaviours, and asks
that this behaviour stops

e The person assisting does not ask for an admission of fault or an apology, but recognition that the
behaviour is upsetting the complainant and that the behaviour should cease

e The person assisting should point out that the complainant has not commenced formal procedures, but
that if the matter is not resolved at this stage, the complainant has a right to do so

e Adiary note of this conversation should be kept.

Conciliation

This involves a third party attempting to conciliate the problem between the two parties involved. (This might
evolve from the previous step).

In the conciliation process, the conciliator controls the process. The conciliator needs to stress that the
complainant has not initiated formal procedures and that this is an informal process to try to resolve an issue
between them. If the issue is not resolved, the complainant could choose the make a formal complaint or take
action outside of the organisation.

This process should be documented.
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Mediation
Mediation involves bringing both parties together to resolve the issues. This should occur only:
e after the process has been explained

e both parties agree there is a problem (i.e not when the person is denying their behaviour has caused a
problem)

e both parties have agreed to participate in the mediation process.
Only a skilled mediator external to Company XYZ will conduct such mediation.

This process should be documented.

Implementation of Policy
This policy has been approved by the Directors of (Company Name).

All managers should ensure that their employees have access to the Bullying Policy and that they have read and
understand the policy.
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Template Ten —Drug and Alcohol Policy

[Company Name] has zero tolerance for the use of alcohol, illegal substances, or the misuse of prescription
medications while on duty or the presence of these substances in the body while on duty regardless of when
consumed.

Designated Contact Person:

Alternate Contact Persons:

Period of Coverage:

The use and ingestion of prohibited drugs is prohibited at all times. An employee must not consume alcohol for
hours prior to duty, eight hours following an accident, during any time they are considered on-call or until the
employee undergoes a post-accident test. This means that employees must refrain from alcohol use while on
split shift-assignments.

Definition of “On Duty”: Certain employees are scheduled to work split shifts in order t o serve the needs of
clients and to effectively use the resources of the agency. Drivers are required to work schedules which require
split work schedules. Drivers are scheduled to begin their workday when they board a company vehicle to begin
their route to pick up the first client of the day. The shift ends when the morning route is completed or the last
client is dropped off. There may be “free time” between shifts, routes or medical. The second part of the shift
begins when the driver picks up the first client for the afternoon and ends when the last client is dropped off

at their final destination. If there is more than one hour of free time between clients, constitutes another shift.
Driver with outpost vehicle (vehicles kept at home location overnight) must end their day at the time they drop
off their last client. Other company employees are considered “on duty” when they report to their workstation
to begin their day. They are “off duty” when they leave their work station for the day. [Agency Name] has no
employees that are considered “on call”.

Categories of the Employees Covered:

This policy applies to all employees, therefore, all company employees, including temporaries working in
a safety-sensitive position may be randomly tested 50% annually, while non-safety sensitive staff may be
randomly tested at 10% annually. Safety sensitive will be defined as:

e Anyone driving any company vehicle

e Anyone supervising drivers

* Anyone operating equipment connected with vehicles or mechanical maintenance
e Any staff member directly responsible for the care and safety of children

e Any staff member directly responsible for transporting passengers in their vehicles

e Any staff member directly responsible for performing company services in a company premises.

What types of testing will be done?
e Pre-employment
e Random testing
e Reasonable suspicion

e Post accident
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What are the prohibited substances?
e Marijuana
e Cocaine
e Opiates (narcotics such as heroin, morphine, and codeine)
e Phencyclidine

(The company reserves the right to test for additional drugs if there is a reason to believe the employee is
abusing another substance)

Who will do the drug testing?

Connection services are contracted with the [Name of Drug Testing Provider]. The testing methods are
consistent with 49CFR Part 40 procedures. A urinalysis is performed for drugs, utilizing the split specimen
collection method. At the collection site, the urine sample will be divided into equal parts and labeled for each
individual. The attendant completes a USDOT Chain of Custody form with a unique number for identification
while the employee is there. The [Agency Name] employee initials the tape identifying his/her specimen after
the tape has been placed on the container. A daily courier service collects the specimen after the specimens,
and delivers them to [Name of Drug Test Screening Lab], where the drug screen is conducted. The results of the
test are returned to the hospital where a Medical Review Officer interprets the test results. This Medical Review
Officer will make the final decision as to a positive or negative test result. If the first test at the lab comes back
positive, the Medical Review Officer will notify you and discuss any prescription medicines that you may be
taking at the time of the collection. All medications will be verified with the employee’s physician. At this time,
the employee has the right to request a re-test of the split sample to assure the accuracy of the test. Alternate
types of test may be conducted when two or more tests within twelve months are found to be inconclusive or if
the situation warrants.

Breath alcohol testing will be done using an approved testing device operated by a certified breath alcohol
technician. A breath alcohol test displaying any amount of alcohol will be considered a positive.

A positive test result in any amount of alcohol or illegal substance as revealed by the drug or breath alcohol test
will result in immediate termination.

If | feel that | have a substance abuse problem, can | ask for help?

The Company Drug-Free Workplace Policy allows an employee to voluntarily come forward and ask for
rehabilitation counseling. The employee will still be suspended without pay until the Substance Abuse
Professional can certify him/her fit to return to duty. Any employee with a substance abuse problem is
encouraged to seek help through the Company. Any employee convicted of any criminal drug or alcohol abuse
violation while employed is required to report this conviction to the Executive Director within five days of the
conviction to the or face dismissal.

Reasonable Suspicion Drug Testing

Supervisors can determine and make a referral for reasonable suspicion testing. These supervisors must be
those who provide direction and make decisions affecting the assignments and duties of one or more employees
on a daily basis and have received a minimum of 2 hours of training on behavioral signs and symptoms of drug
use and a minimum of 1 Manager, and Department Manager will be informed and asked to make an observation
where possible.

If the test is negative, the employee will be notified to return to work with no loss in pay and the file (including all
documents) will be purged in the presence of the employee.

If the test is positive, the employee will be terminated from employment. The employee may request a split
sample test be performed. The cost of this split sample test is the responsibility of the employee. If the second
test is negative, the agency will reimburse the employee for the cost of the test and the employee will be
reinstated.
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Post-Accident Testing

An accident shall be defined as any occurrence associated with the operation of a vehicle in which an individual
dies, an individual who suffer bodily injury and received medical treatment away from the scene of the accident,
and an incident in which a vehicle sustains disabling damage requiring a tow truck. Under the authority of the
agency, any staff member requiring medical attention from Occupational Health is also considered an accident
for testing purposes.

Random Drug Testing

Random drug testing is simply a random selection of 50% of the safety-sensitive pool of employee and 10% of
the non-safety-sensitive pool of employees.

[The Company ] has contracted with [Random Drug Testing List Provider] to draw names each month of
employees to be sent for a random test. On the last of the month, the Personnel Director will request a list of
current staff (including social security number and whether they are safety sensitive or non-safety sensitive).
This list is faxed to our contact person who will, in turn, enter the information into his computer and generate a
computer chosen list for the next month. He mails the list to the Executive Director, who reviews the list, and
forwards it to the Personnel Manager. The names on the list are number one through four, corresponding to four
weeks in a month. The first week, the names that are numbered one will be sent, the second week, the names
that are numbered two and so on until the month is completed. Even though their names may be drawn often,
employees will not be sent for a drug test more than once per quarter.

The Personnel Manager will coordinate with the supervisors to send their staff for the rest. The supervisors will
be notified in advance so that appropriate measures may be taken to cover staff-child ratios. The supervisors
will be responsible for ensuring that the employees get to the test site in timely manner.

What happens if a staff person refuses to take a test?
A refusal to submit to a drug test means automatic termination of employment.

Other behaviors will be considered a refusal: leaving the test site without completing the test, the inability to
provide sufficient quantities of breath or urine to be tested without a valid medical explanation, tampering with
or attempting to adulterate the specimen or collection procedure, not reporting to the collection site in the time
allotted or leaving the scene of an accident without a valid reason before the tests have been conducted.

What kind of drug/alcohol training is provided?

All supervisors shall receive a minimum of two hours of training in substance abuse awareness education per
year. Supervisors will be trained to explain the drug policy to employee, provide guidance and support to
employees, as well as trained on the availability of drug treatment and counselling programs, including accessing
those programs. All employees will receive one hour of substance abuse awareness education per year. This
training will be provided by a substance abuse professional.
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Template Eleven — Gender Equality Policy

Purpose of this Policy

This policy outlines (Company Name) commitment to advancing gender equality and equity in all of its activities
(including Company Name) and organisational culture.

Scope of the Policy
This policy applies to the following people:
e staff members, contractors and consultants;
e volunteers;
e Board of Directors;
e Partner organisations; and

e  Observers/visitors accompanying an (Company Name) activity.

Definitions

Gender refers to the socially constructed roles, behaviours, activities and attributes that a given society
considers appropriate for men and women.

Gender equality refers to the equal rights, responsibilities and opportunities of women and men and girls and
boys. Gender equality implies that the interests, needs and priorities of both women and men are taken into
consideration, recognising the diversity of different groups of women and men. Gender equality is not a women’s
issue but should concern and fully engage men as well as women. Equality between women and men is
understood as a fundamental human rights issue.

Gender equity refers to fairness in access to resources and in the distribution of benefits from development,
according to the different needs of women, men, girls and boys.

Sex refers to the biological and physiological characteristics that define men and women.
Legislative Framework and Standards

In alignment with the Standards Australia Code of Practice (DRAS 5376 Gender — inclusive job evaluation and
grading) (Company name) is committed to addressing the effect of gender inequalities and inequities as being
fundamental to the attainment of human rights.

(Company Name) activities are aligned with the Workplace Gender Equality Act 2012.

(Company name) also adheres to the following Australian legislation and international conventions and
frameworks:

e Commonwealth Equal Opportunity for Women in the Workplace Act (1999);
e  Beijing Platform of Action (1995);

e  Federal Sex Discrimination Act (1984), Australia;

e Equal Opportunity Amendment (Family Responsibilities) Act 2008;

e  Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex Status) Act 2013;

e Human Rights and Equal Opportunity Australia Act 1986; and

e  United Nations Convention on the Elimination of all forms of Discrimination against Women CEDAW
(1978).
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Policy Statement

(Company Name) acknowledges that gender equality is a human rights issue.

This policy is based on the following principles:

ensuring that all staff and Board members have an understanding of gender issues and the principles
outlined in this policy;

working with women, men, boys and girls to improve quality of life;

respecting the values and cultures of the people (the Company) works with;

encouraging participation of women in all areas of (the Company) work;

recognising the close connection between gender and disability, and gender and poverty;
promoting gender equality to key stakeholders;

recognising that women with disability often face multiple stigmatisation and challenges in gaining
access to quality health services; and

recognising that gender intersects with other aspects of identity such as religion, caste, disability and
ethnicity.

Policy in Practice

This policy will be embedded in (the Company) organisational culture and practice, and will therefore ensure that:

a.

There is access for people with disability — women, men, boys and girls — in (the Company name)
activities;

Policy formation and business Planning includes consideration of gender issues and gender is reflected
in the implementation plans;

The different needs and priorities of girls, boys, women and men are identified when implementing its
activities;

Gender analysis tools are used during planning, implementation, monitoring, reporting and evaluation of
business decisions;

Policy design and report against sex, age, ethnicity and disability status indicators, wherever feasible
and appropriate;

Women are provided with equal opportunities to access and participate in training and capacity building
activities in its programs;

Relevant and correct information on its activities reflect (the Company name) commitment to gender
equality that influences changing attitudes and practices that reinforce gender-based stereotypes;

Staff, Board, volunteer and partner capacity and knowledge in the area of gender equality is increased
through education and training; and

A safe environment and family-friendly work practices that enable both men and women to participate
fully in work and family life.

Monitoring and Review of Policy

This policy will be monitored and reviewed in line with the process outlined in the Policy Framework. The (person
who will be responsible for implementing the Policy) is accountable to the CEO and Board for managing and
maintaining compliance with this policy.

Where compliance issues are identified, the (person responsible) will work with staff and other relevant
stakeholders to address these issues promptly.

Any updates and revisions to this policy must be endorsed by the (person responsible)and CEO before being
submitted to the Board for its approval. Policy changes will be reflected, as necessary in updated operational
manuals.
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Template Twelve — Privacy Policy

Preamble

(Company Name) is committed to the protection of personal information of its employees in accordance with the
statutory limitations placed upon it by both State and Federal legislatures.

(Company Name) acknowledges that it is bound by the Privacy Act (C’wealth) 1988 (The Act) and where it
has an annual turnover of more than $3m and is required to new Australian Privacy Principles (APPs) which
commenced on the 12th March 2014.

Each State or Territory places restrictions upon what information can be made available in a public forum and
more specifically to Government bodies.

(Company Name) is committed to compliance with the relevant laws, detailed below to protect the privacy of its
employees.

e Australian Capital Territory - Australian Capital Territory Government Service (Consequential
Provisions) Act 1994)

e New South Wales - Privacy and Personal Information Protection Act 1998

e Northern Territory - Information Act 2002

e Queensland - Right to Information Act 2009 (Qld) and Information Privacy Act 2009 (Qld)

e  South Australia - Information Privacy Principles (IPPs)

e Tasmania - Personal Information and Protection Act 2004

e Victoria - Information Privacy Act 2000

° Western Australia - Freedom of Information Act 1992

(Company Name) acknowledges that the Fair Work Act 2009 provides obligations on an employer not to disclose
confidential information.

(Company Name) has taken the view that notwithstanding exemptions provided for in The ACT relating to
‘employee records’ it will include ‘employee records’ as part of the Policy.

Currently ‘employment records’ which relate directly to the current or former employment relationship are
exempt. This exemption however does not apply to third party emails for instance or information about future
employment or even information provided to third party marketing groups.

Coverage:

The Policy and Procedures set out below applies at all times to employees of
(Company Name).

Purpose:

(Company Name) has developed this Policy to regulate how it handles employee information (direct and third
party provided), conducts employee surveillance and testing and recruits employees.

The Policy details:
e  The kinds of personal information that it collects and holds
e How it collects and holds personal information
e How it conducts it employee surveillance
e The purpose for which it collects, holds and discloses personal information

e How an employee can access their personal information and correct that information in circumstances
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where the information is inaccurate or misleading
e A process whereby an employee may complain about breaches of the Policy, and

e Limitations on disclosure to cross border entities and direct marketing groups.

Policy

The kind of personal information that it collects and holds

(Company Name) would propose only to collect personal information reasonably necessary for or directly related
to the operation of its business.

Because of the nature of the Company’s business the personal information would be normally sought from the
employee and retained by the Company.

Examples of personal information relating to the employment of the employee are health information about the
employee and personal information about all or any of the following:

a. the engagement, training, disciplining or resignation of the employee;
b. the termination of the employment of the employee;

c. theterms and conditions of employment of the employee;

d. the employee’s personal and emergency contact details;

e. the employee’s performance or conduct;

f. the employee’s hours of employment;

g. the employee’s salary or wages;

h. the employee’s membership of a professional or trade association;

i. the employee’s trade union membership;

j-  the employee’s recreation, long service, sick, personal, maternity, paternity or other leave;
k. the employee’s taxation, banking or superannuation

Unless the employee agrees it is not the intention of (Company Name) to collect sensitive information from the
employee. Sensitive information would normally be that information which is not reasonably required for the
employment of the employee or as a statutory or regulatory obligation imposed upon the Company and for
which no consent has been given.

How it collects and holds personal information

(Company Name) collects the information referred to in this Policy at the commencement of employment and
during employment as the information either becomes available or is generated by the employment of the
employee. The information will only be collected from the employee themselves unless they consent to a third
party providing the information.

The Company will allow an employee to use a pseudonym or retain anonymity in the dissemination of
information if requested except in circumstances where the Company is required by law to provide the name of
the employee.

(Company name) further retains such information as a hard copy in a file referenced to the employee and also as
an electronic copy with access (password protected) only available to the dedicated Human Resource Manager
and the Managing Director/s. Otherwise access is denied to all other persons.

How it conducts its employee surveillance

(Company Name) monitors it employees through the use of its computers, telephones and close circuit video
recording. The purpose of such monitoring is to ensure the safety of the employee and to ensure compliance
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with Company employment policies.

(Company Name) will not disclose any results from its surveillance without the consent of the employee unless
such surveillance discloses any wilful breach of the Company’s policies or an unlawful act.

The purpose for which it collects, holds and discloses personal information

(Company Name) collects, holds and discloses personal information for a multitude of prescribed purposes
which are listed below:

e As aresult of a statutory obligation to a Government body such as the Transport department to confirm
employment, the taxation office to confirm taxation payments, the Police in circumstances of an alleged
wrongdoing, to meet superannuation contributions

e Asrequested or approved by an employee to officers of a trade union or such other professional person
as requested by the employee

e Under an order of a Court for which no privilege is available

e Or as an exception to the APPs such as individual consent or reasonably necessary to enable the
Company to function properly.

e  For health reasons that would affect the employee’s capacity to undertake their employment.

(Company Name) As a general principle will not disclose personal information of an employee either obtained
from that employee or from a third party to any third party without the consent of the employee except in
circumstances where the employer has a statutory obligation or where the disclosure would be required because
of some unlawful action or criminal activity by the employee.

In relation to dealings with the Trade Unions (Company Name) will not disclose personal information of its
employees to the Trade Union without the consent of the employee and without be satisfied of the reasons for
which the information is sought by the Trade Union.

How an employee can access their personal information and correct that
information in circumstances where the information is inaccurate or misleading

An employee is able to access the personal information by making a request to the Human Resource Manager
or such other designated person advised by the Managing Director to the employee. In this regard the employee
will specify what information is required and the employee shall be entitled to be shown the document and also
entitled to a copy of the information.

Information and reports that have been compiled by Management as part of an internal disciplinary or complaint
by another employee may not, at the discretion of Management, be shown to the employee. The employee

is however entitled to be shown copies of any complaints made against the employee and any statements in
support if disciplinary action is taken by management.

At any time an employee is entitled to approach the Human Resource Manger or such other person appointed
by the Managing Director in lieu to look at the employee’s personal information and to correct any such
information that the employee considers to be incorrect.

In this regard the following procedure shall occur:

e  Step One: Employee request access to view their employment file from the designated management
person

e  Step Two: Access is granted to the file (Note: Sensitive management notes are removed)
e Step Three: Employee advises of incorrect information to the Designated Management Person
e  Step Four: Management, where possible, verifies the change

e Step Five: The change of information is made and appropriate notification given.
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A process whereby an employee may complain about breaches of the APPs or
any other Privacy Codes

(Company Name) provides the following process whereby an employee can complain about a breach of the
Privacy Policy and Procedure.

Step One: The employee makes a written complaint to the HR Manager or person delegated by the Managing
Director to deal with the Privacy issues. The complaint details the complaint including how the Policy has been
breached.

Step Two: The HR Manager or delegated person investigates the complaint and provides a written report to the
Managing Director for consideration.

Step Three: The outcome of the complaint is advised to the employee and if is found to have occurred
immediate action is taken to ensure no repeat occurs and the Company seeks to rectify any detrimental
consequences to the employee.

Limitations on disclosure to cross border entities and direct marketing groups

As a general principle (Company Name) will not disclose any personal information to any direct marketing
organisation to any overseas or cross border instrumentalities.

An exception to this Policy will apply in circumstances where the employee gave information to the Company for

the purpose of disclosure to a direct marketing group or for cross border purposes.

In no circumstances will sensitive information be made available to a marketing group of cross border entity.

Compliance with the Policy

All employees are expected to be familiar with the Privacy Policy and Procedures and will use their best
endeavours to comply with it.

Failure to adhere to the Policy may lead to disciplinary action and wilful breach may lead to immediate
termination of employment for serious misconduct.

Responsibilities

The Human Resource Manager will be responsible for the administration of the Policy and Procedures. The
General Manager/ Managing Director may delegate another person to manage the Policy and Procedures. All
employees are to be advised of such a change in management.

Review
The Company is committed to monitoring the effect of the Policy upon its employees and will from time to time

consult with its employees with a view to amending the Policy where necessary or to redefine its parameters to
give effect to the purpose of the Policy.
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Section Six:
Health &
Wellbeing
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Why this Guide has been produced for Industry

Background

In 2012 the Australian Government, through the Department of Education, Employment and Workplace relations
(DEEWR) provided funds to the Australian Chamber of Commerce and Industry (ACCI) under its Productivity
Education and Training (PET) Fund. The objective of PET was to create long term programs of education and
skills development to support cooperative and productive workplace relations that promoted national prosperity
and social inclusion for all Australians.

The Bus Industry Confederation (BIC) as a member of ACCI contracted with ACCI to contribute to the objectives
of PET.

The Australian Public Transport Industrial Association (APTIA), the industrial arm of the BIC, along with
consultants, The Interact Group, a privately owned company, undertook a research project to identify health and
wellbeing issues within the bus and coach industry and to prepare a Health and Wellbeing Awareness Guide for
the benefit of the bus and coach industry.

The PET program was undertaken in 3 key stages:
8. Conduct an Industry Workplace Survey

9. Conduct an Ergonomic Workplace Assessment (Drivers only)

10. Conduct a Health and Wellbeing Trial Program (All Employees)

The results of these stages are outlined in this Guide.

This Guide is not intended to be prescriptive on how to implement health and wellbeing initiatives and policies
in the workplace. Rather this Guide aims to assist organisations on being aware of health and wellbeing
issues in their workforce and provides some recommendations and policies that may assist with enhancing
the health and wellbeing of employees.

Why Better Health?

The World Health Organisation (WHO) (2013) defines health to be: ‘a state of complete physical, mental and
social wellbeing and not merely the absence of disease of infirmity.’

Health Bodies such as the WHO has recognised the importance of promoting health and wellbeing in the
workplace as Australians will spend up to one-third of their lives at work. (Australian, State and Territory
Government 2012).

Workplace health and wellbeing programs not only have real potential to positively influence the health of our
workforce, they also make sense for the company and industry. Increasing employee engagement and team
cooperation in the short term will lead to reduced absenteeism, increased productivity and improved business
image in the longer term. (Australian, State and Territory Government 2012).

In order to achieve positive outcomes, the implementation of several recommendations on a smaller scale that
address more than one area of health and wellbeing, will highlight success across the entirety of health and
wellbeing; thereby incentivising the ongoing development of health and wellbeing initiatives in the longer term.

The new ACT Work Health and Safety Act (Australian, State and Territory Government 2012), recommends the
individual in charge of the company is to take responsibility for the health and wellbeing and safety of their staff.
A workplace health and wellbeing program will complement the business’s workplace safety systems (Australian
Government 2010).

Simple workplace health and wellbeing programs have the potential to be implemented in any business

setting. It is expected that implementing a health and wellbeing program across the bus and coach industry will
improve health (both physical and psychological), promote a happier workforce, which in turn will reduce illness,
absenteeism, and increase productivity, promoting potential growth of the bus and coach industry.
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Some Industry Statistics
Recent studies within the bus and coach industry indicate:

> employees are predominantly older than that of the nation’s average workforce, with the majority of
employees being aged between 51 and 60. With age comes iliness and health issues which are likely to
impact negatively on the workers longevity, life expectancy, productivity and reliability.

> 55% of the workers surveyed are either obese or overweight, yet many of these workers have a poor
understanding of their weight and the impact of this on their health, wellbeing and productivity at work.

> a high proportion of workers do not exercise to the required level throughout their working week, and
therefore, are unlikely to reduce their weight. Other key concerns include mental health issues, numerous
pain sites and healthy diet choices.

Healthy employees are 3 times more effective than their co-workers who may be less healthy which equates
to 143 effective hours per month for a healthy worker compared with 49 hours effective hours for an unhealthy
worker.

INndustry Workplace Survey

Introduction

In 2013 an Industry Workplace Survey was undertaken at five different bus and coach operations in Western
Australia, New South Wales and Queensland.

Participating organisations included:
> Buslines Group

>  The Entrance Redbus

>  Greyhound Australia

> Australian Transit Group

>  Transit Australia Group

The Workplace Survey looked at:
> gender

> age

> body mass

> diet

> hobbies and interests

>  attitudes to the workplace

> happiness and contentment

> concerns about health

\Y

job satisfaction.
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Workplace Survey Results

Ergonomic Workplace Assessment

Introduction

The Workplace Survey was the first step towards a national focus on health and wellbeing of employees in the
bus and coach industry.

In 2010, bus drivers represented about 80% of the 50,000 workers employed across the bus and coach industry.
With such a high percentage of the workforce undertaking driving tasks, it was determined that a focussed study
of drivers performing their usual tasks in their usual habitat be undertaken.

The Ergonomic Workplace Assessment was undertaken by The Interact Group, where drivers at Forest Coach
Lines were interviewed and accompanied on their buses during a number of shifts.

The following workplace demands on drivers were identified as being:
> Environment

> Physical

>  Cognitive

> Psychological.

Workplace Demands on Drivers

Environment

In the working environment buses ranged from very large high capacity articulated buses, double deck buses
and single deck buses designed to accommodate a range of customers from infant to elderly to people with
disabilities. The capacity of the buses also differed from coaches up to 53 passengers, charter buses with 49 to
55 passengers and mini buses with 24 passengers. High capacity articulated buses carry up to 65 passengers.

Buses and coaches operate over short and long periods of travel providing a service to a wide spectrum of
customers to enable them to reach their destination in a safe, comfortable and reliable manner.

Physical
The Ergonomic Workplace Assessment derived the following physical demands on Drivers:
> constant sitting

> constant bi-lateral upper limb movements (to hold and move steering wheel with two arms) and frequent
uni-lateral movement (with one arm)

> frequent rotation of the neck (for example, turning head to look at traffic or boarding/alighting passengers)
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> constant plantar flexion and dors flexion of the right foot, ie. moving the feet up (pulling toes up) and down
to operate foot petals

> control precision - the ability to quickly and repeatedly adjust the controls of a machine or a vehicle to exact
positions

> multi-limb coordination - the ability to coordinate two or more limbs (for example, two arms, two legs, or one
leg and one arm) whilst sitting or standing

> reaction time - the ability to quickly respond (with the hand, finger, or foot) to a signal (sound, light, picture)
when it appears.

Cognitive

The Ergonomic Workplace Assessment derived the following cognitive demands on Drivers:

> far vision - the ability to autonomously react to and have skills with far vision, i.e. the ability to see details at
a distance

> depth perception - the ability for the driver to judge which of several objects is closer or farther away from
themself or to judge the distance between themself and an object

> near vision - the ability to see details at close range (within a few feet of the observer)

> problem sensitivity - the ability to tell when something is wrong or is likely to go wrong. It does not involve
solving the problem, only recognizing there is a problem. Problem sensitivity also includes the ability to
recognise any safety concerns or hazards

>  spatial orientation - the ability for the driver to know their location in relation to the environment or to know
where other objects are in relation to themself

> oral comprehension - the ability to listen to and understand information and ideas presented through spoken
words and sentences

> reaction time - the ability to quickly respond (with the hand, finger, or foot) to a signal (sound, light, picture)

when it appears.

Psychological

The Ergonomic Workplace Assessment derived the following psychological demands on Drivers:

>

>

constant interaction with customers

stressors associated with negotiating traffic hazards
maintaining timeliness of bus routes

break times

other psychological stressors include poor cabin ergonomics, rotating shift patterns, inflexible running times,
increase in traffic, and violent or demanding passengers.

Workplace Health & Wellbeing Trial Program

As a result of the Ergonomic Workplace Assessment, a 6 month health and wellbeing trial program was
undertaken at Forest Coach Lines with all employees across the organisation participating. The full study of this
trial program can be downloaded at: www.aptia.com.au.

There were 7 key policies implemented as a part of the trial:

1.

The introduction of a 1000 step pedometer provided an encouragement to employees to participate, in a
competitive environment, by wearing the pedometer for a short period. This initiative provided for exercise,
healthy competition and improvement to cardiovascular fitness. An incentive, such as a prize for the
employee who achieved the best improvement added to the interest of employees.

A health notice board was located in the drivers’ staff room to promote the health awareness campaign and
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to provide social interaction as well as health education. The Notice Board was used to advise employees
what initiatives had been commenced and what was available to them to improve their health and wellbeing.

w

A fresh fruit bowl was made provided for staff for their personal use.

e

Healthy Food Outlets were sourced by the Company at interchanges or local shopping centres where
employees were likely to have their meal breaks during the day. The intention was to provide a cheaper,
healthier choice of food and drink to employees.

o

Personal health professionals were recommended to employees. The Company sourced local health
professionals to assist employees with their day to day health issues. A local chiropractor agreed to attend
the depot and to talk to employees about their health and way to improve and ensure that good health was
maintained. Some of the training sessions included an understanding of the anatomy of the body, core
strengthening exercises and nutrition advice.

o

Bullying and harassment training was provided to all employees in a series of sessions at which employees
gained an understanding of what constituted bullying and harassment and how the Company’s policies and
procedures sought to address the issues.

N

An Employee Assistance Program was established under which employees were able to contact a trained
consultant and discuss employment and non-employment issues with a trained consultant in confidence.
The program was designed so that a set number of individual consultations were paid by the employer and
thereafter by the employee if the consultant referred the employee to another professional. At the same time
the trained consultant provided a monthly generic report to the Company outlining the types of issues that
were impacting on the company so that management at least understand what was troubling its workforce.

Recommendations

This Guide aims to assist organisations on being aware of health and wellbeing issues in their workforce and
provides some recommendations and policies that may assist with enhancing the health and wellbeing of
employees.

Take the 5 Steps to a Better Workforce

There are 5 steps to creating a better workforce to enhance the health and productivity of employees:

1.

Know Workforce - employers should know their workforce and the issues impacting on the workplace, such
as: age, gender mix, dietary attitudes, hobbies and interests, job satisfaction, etc.

2. Create Awareness - employers create awareness by regularly consulting its workforce and being inclusive
of all employees in that consultation. Form a Health and Wellbeing Taskforce comprised of employees
committed to health and wellbeing. Ideally a Captain of the Taskforce should be appointed who can be the
key driver and undertake coordination of Steps 2, 3 and 4.

3. Initiatives - devise programs that address the health and wellbeing issues, such as: bullying and harassment

training for all staff, availability of staff rooms with fresh fruit/healthy food choices, development of
relationships with health professionals (ie. doctors, physiotherapists).
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4. Trial - implement the initiatives identified in Step 3 for a trial period. The initiatives should be reviewed and
feedback sort from employees regularly.

5. Policies that Work and Review - a Health and Wellbeing Policy should be implemented (or reviewed if
existing). This Policy should incorporate the procedures and policy for Steps 1 to 4.

Appendix 1 includes a template which may assist organisations in the implementation of the 5 Steps to a Better
Workforce.

Implement a Health and Wellbeing Policy

Bus and coach operators are encouraged to develop policies which are conducive to the good health and
welfare of their employees.

A good Health and Wellbeing Policy will seek to:

> encourage employees to be more physically active by providing initiatives which encourage participation in
physical activities

> provide encouragement to employees to take up healthy eating options and to provide fresh food to
employees as part of that program

> promote a smoke free workplace environment and support workers to quit smoking

> promote worker social and emotional wellbeing through workplace practices and policies including
providing refresher training in bullying and harassment procedures and the provision of employer assistance
programs

> increase worker knowledge and awareness around key health topics, including the risks of alcohol
consumption.

In developing a Policy it is important to remember the following steps:

1. Consult with staff to promote awareness, understanding and ownership of the outcome of any policy. Staff
involvement may also help determine how the policy might apply.

2. Define the Terms of the Policy so that employees clearly understand the policy from an early stage. Including
specific examples can be useful.

Put the policies in writing and publish them so that all employees; casual and permanent have a copy.
Train and regularly refer to the policy. Copies should be easy to access.

Implement so that the policy applies consistently across the whole employment area.

o o &>

Continual review of the policies will ensure that the policies actually work in practice. With bullying and
harassment and with a health and wellbeing policy it is possible to measure their success if they are
working.

The Health and Wellbeing Policy should form part of the standard induction process of a new employee and
refresher training.

The Appendix includes templates that may assist organisations to create further awareness about health and
wellbeing. Some of the templates are Policies such as:

>  Template One: “Health and Well Being Policy”

> Template Two: “Bullying and Harassment Policy”
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These policies must be designed for each workplace and properly communicated to each employee either as a
part of refresher training or at induction. Each policy needs to be trialled to see if they work in practice.

Other templates seek to recommend ‘return to work’ terms that could be considered in an enterprise agreement
to encourage greater productivity from the work force. They include:

>  Template Three: “Return to Work Provision”

> Template Four: “ 5 Steps to a Better Work Force”

Employee Assistance Programs (EAP)

Bus and Coach organisations may consider providing employees with access to an Employee Assistance
Program (EAP). An EAP is provided free by employers to their employees to support their wellbeing in the
workplace and in their personal lives. Typically an EAP service offers initial support and assistance to individuals
and groups of employees who have personal and/or work related issues that may impact on their wellbeing,
work performance, safety, individual and workplace morale and psychological health.

What kinds of problems can an EAP help with?

Just about any kind of concern imaginable can be brought to the EAP. They range from simple to complex
situations and fall mainly into the following categories:

e  Stress, Anxiety & Depression

e Marital & Divorce

e Family & Parenting Problems

e Alcohol & Other Drug Dependencies
e Budget & Debt Problems

e Bereavement & Other Losses

e  Change in the Workplace.

Other problems include legal, eating disorders, child and elder care, compulsive gambling, family violence and
traumatic incidents.

What is it like to receive EAP Counselling?

The EAP counsellor helps to sort things out and get to the heart of the problem. It is a “here and now” problem-
solving approach to resolve the situation. If ongoing or specialised services are needed, the counsellor may refer
an employee to several resources that have been screened and evaluated. The counsellor may follow up with the
employee to ensure that they are satisfied and making progress.

How many sessions can an employee have?

When an employee calls, the EAP Provider will let the employee know how many EAP sessions are available
under the employer’s plan. If an employee uses the EAP session(s) and the situation flares up again, the
employee may see the counsellor again to reassess what is needed. The employee may use the EAP more than
once in a year if it's for a different problem.

The role of an EAP is not to provide ongoing counselling or therapy, but to help an employee sort things out,
develop an action plan, and provide targeted referrals for ongoing or specialised services if needed. Many
people find it helpful to talk things out with an objective, experienced professional.

Why should an employer engage an EAP Provider?

The implementation of an EAP can be very influential in improving productivity within the workforce. It also
shows to the employee that they are valued by the organisation. The Employer can negotiate with an EAP
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provider the terms of engagements which can limit the number of consultations each month. Whilst the EAP
provider will not provide specific details of their consultation, they will provide generic information on the
numbers of calls and the general nature of the calls. This information will be invaluable to an employer to
understand culture within its work force.

When should an employee use an EAP?

Whenever an employee feels the need to talk to someone who is objective, experienced and nonjudgmental, is
the time the employee should use the service. Waiting or ignoring a problem usually makes things worse.

Is EAP confidential?

The EAP service is strictly confidential. No one will know an employee has contacted the program, and the
employee’s name is not reported to the employer. Records are kept separate. The records are informal and are
not part of medical or personnel records. In fact, no one has access to the EAP records except for the staff of
the EAP provider. The EAP provider is bound by the strictest legal and ethical guidelines and cannot release any
information without written permission. State and federal laws, however, mandate that in cases of child abuse,
elderly abuse, or where a person may be a threat to his or someone else’s safety, the counsellor must notify the
proper authorities.

Locating an EAP Provider

It is important to note that EAP can be effectively delivered as a phone counselling service. Go to the Australian
Employee Assistance Program Association to find a full list of providers: http://www.eapaa.org.au/ or contact
The Interact Group by going to: http://www.interactgroup.com.au.

Professional Help

This Guide is designed to focus upon awareness and has outlined some basic principles in developing
workplace health and wellbeing.

APTIA recommends that members contact the BIC’s preferred supplier The Interact Group to provide
professional advice and assistance in the following areas:

> Injury Management

> Injury Prevention

>  Employment Services

> Treatment and Assessment services

> Training and Education

>  Corporate Health

> Employee Assistance Programs (EAP)

> Disability Assessment Services.

The Interact Group is able to provide phone counselling services for EAP in all areas of Australia and have
branch locations across the eastern seaboard. Go to their website at http://www.interactgroup.com.au/

Locations.html.

Email: referrals@interactgroup.com.au

Other organisational websites which may assist with finding a suitable provider:
>  The Australian Employee Assistance Program Association: http://www.eapaa.org.au

> Australian Psychological Society: http://www.psychology.org.au
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Template One: Health and Wellbeing Policy

This Health and Wellbeing Policy applies to all employees at [Insert Company Name]

[Insert Company Name] aims to:

e To build and maintain a workplace environment and culture that supports social inclusion within
the workplace and by recognising the impacts upon the workforce of the working environment to
improve employee health and wellbeing

e To increase employee awareness of their own health and wellbeing and to promote healthy lifestyle
life style initiatives through consultation and cooperation

e  To encourage employee active participation in a range of initiatives that support health and
wellbeing.

[Insert Company Name] will: [add/delete as appropriate]

® encourage employees to be more physically active by providing initiatives which encourage
participation in physical activities

e  provide encouragement to employees to take up healthy eating options and to provide fresh food to
employees as part of that program
e promote a smoke free workplace environment and support workers to quit smoking

e promote worker social and emotional wellbeing through workplace practices and policies including
providing refresher training in bullying and harassment procedures and the provision of employer
assistance programs

e increase worker knowledge and awareness around key health topics, including the risks of alcohol
consumption

This Policy applies to:

e encourage employees to be more physically active by providing initiatives which encourage
participation in physical activities

e provide encouragement to employees to take up healthy eating options and to provide fresh food to
employees as part of that program

e promote a smoke free workplace environment and support workers to quit smoking

e promote worker social and emotional wellbeing through workplace practices and policies including
providing refresher training in bullying and harassment procedures and the provision of employer
assistance programs

e increase worker knowledge and awareness around key health topics, including the risks of alcohol
consumption

Employees are encouraged to:

e understand this policy and seek clarification from management where required

e consider this policy while completing work-related duties and at any time while representing [Insert
Company Name]

e support fellow workers in their awareness of this policy
e support and contribute to [Insert Company Name] aim of providing a safe, healthy and supportive
environment for all workers.
Managers have a responsibility to:

e ensure that all workers are made aware of this policy
e actively support and contribute to the implementation of this policy, including its goals and objectives
e manage the implementation and review of this policy.
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This Health and Wellbeing Policy applies to all employees at [Insert Company Name]

[Insert Company Name] will ensure that:

e all workers receive a copy of this policy along with the bullying and harassment policy during the
induction process

e this policy is easily accessible by all members of the organisation

e workers are informed when a particular activity aligns with this policy

e employees are empowered to actively contribute and provide feedback to this policy
e employees are notified of all changes to this policy.

[Insert Company Name] will review this policy six/twelve months after implementation and annually thereafter.
Effectiveness of this Policy will be assessed through:

e regular consultation with employee groups and committees and management

e annual review of the success or otherwise of the health and wellbeing of the workplace through an
assessment of existing initiative by survey of the work force

e areview of the overall culture of the work force.

Name: [Insert Health & Wellbeing Coordinator or Manager: [Insert CEO, General Manager or similar]
similar]

Signature: Signature:

Date: Date:

Date of next review:
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Template Two: Bullying and Harassment Policy

This Bullying and Harassment Policy deals with bullying between any employees of [Insert

Company Name] whether part-time or full-time, permanent or casual

[Insert Company Name] is committed to a safe, healthy and productive workplace for all its employees and its
subcontractors’ employees.

[Insert Company Name] recognizes that everybody has the right to work in a harmonious workplace where
people are treated with respect and dignity.

Workplace bullying has a serious impact on the careers, health, safety and wellbeing of workers and will not
be tolerated at [Insert Company Name].

People are encouraged to report any incidents early to prevent an escalation of the situation and to facilitate a
positive resolution.

Following a formal complaint where an employee is found to have bullied another they may face disciplinary
action or dismissal.

This policy deals with bullying between any employees of (Company Name) whether part-time or full-time,
permanent or casual.

e Yelling or offensive language directed at e Constant selection for menial tasks
another person e Unjustifiable refusal of leave, training or

e |nappropriate written notes promotion

e Ostracisation, isolation or deliberate e Withholding information and misinforming
exclusion of co-workers e Hiding or changing documents

e Over-checking or excessive monitoring of e Physical contact
work

) . * Unwelcome personal questions or
e Constantly changing targets, deadlines or comments about a person’s private life

instructions . Lo .
* Public and indiscreet reprimands or

e Constant undervaluing of effort or success counselling
e Teasing, sarcastic comments or taunting e Intimidation not to make a complaint
e Payback or revengeful actions e  Silent treatment
e  Spreading gossip or false rumours e Ignoring
e Vexatious complaints (complaints serving e Honing in on weaknesses and ignoring
only to cause nuisance or to harass) strengths
*  Sabotaging another’s work e Blaming for things beyond a person’s
e  Setting someone up to fail (unrealistic control
deadlines, excessive workload) e Belittling
e Threatening and intimidating statements or e Payback
action

e (Closing ranks on new employees
e  Pressure and lack of acceptance of new

employees

e Feedback or counselling to ensure Duty of Care is met
e Reasonable counselling regarding work performance issues
e Instructing staff to ensure safe work practices
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Stress-related illness, including headaches,
nausea, insomnia

Weakened immune system

Loss of confidence, reduced self-esteem,
depression, suicide ideation

Social isolation at work and outside of work
Reduced performance at work

Fear that they might be the next target
Anger and resentment

Guilt that they are not stopping the
behaviour

Withdrawal to avoid becoming the next
target

Poor employee morale

Deterioration in the quality of work
performed

Increased absenteeism
Staff turnover
Mistakes by employees

This Bullying and Harassment Policy deals with bullying between any employees of [Insert
Company Name] whether part-time or full-time, permanent or casual

Absenteeism
Overworking

Loss of job resulting in financial pressure
and loss of career options

Pressure on family and social relationships

Guilt for contributing to the behaviour or
reproducing the behaviour

lllness, absenteeism, lower work
performance, resignation

Failure to report problems for fear of
retaliation by bully

Poor public image
Increased disputation

Reduced commitment and respect for
organisation and management

e Breakdown in communication and teamwork * Litigation costs

e QGuilt

e Remorse

e  Stress and health-related illness
e Potential to become a victim

[Insert Company Name] recognises that the experiences of being bullied or being accused of bullying are
highly stressful and emotional. We are committed to ensuring that our employees have access to free
confidential counselling with an appropriate professional of their choice. Employees wishing to access this
counselling should speak to the Director or their manager to arrange this.

At all times the details and names of those involved and circumstances of the complaint must remain
confidential. Only those persons directly involved in the management and investigation of the complaint
should have access to these details.

[Insert Company Name] takes the position that it is unfair and unreasonable to expect someone to respond
to any allegations without knowing the identity of their accuser and the details of the alleged incidents.
Therefore, complainants must be aware that their identity will be provided to the respondent.

[Insert Company Name] will take every care to ensure that neither party is subjected to any form of
victimisation following lodgement of a complaint. Witnesses must not divulge the content or nature of
anything discussed during their interviews with investigators. Failure to protect the privacy and confidentiality
of those involved in a complaint will result in disciplinary action.
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This Bullying and Harassment Policy deals with bullying between any employees of [Insert
Company Name] whether part-time or full-time, permanent or casual

At all times the complainant has a right to:

e  be taken seriously

e be kept informed throughout the resolution process

e have their complaint investigated in a timely, unbiased and independent manner
e feel safe and free from victimization

e have access to counselling and support.

At all times the respondent has a right to:

e  be presumed innocent until proven otherwise

* be provided with written details of the allegations made against them and the name/s of the person/s
making the allegations

* Dbe given time to consider and respond to the allegations made against them
e be kept informed throughout the process

e feel safe and free from victimisation

e have access to counselling and support

e  The Manager is responsible for the endorsement and implementation of the policy and procedures.

e The Manager will take all necessary steps to ensure that any complaints are dealt with fairly and
expeditiously using the agreed procedures.

e The Manager will ensure that all staff members receive the training required to meet their obligations
in relation to workplace bullying.

e The Manager will demonstrate appropriate behaviour at all times.

e All employees have a responsibility not to bully or participate in behaviour that bullies other workers.
e All employees must maintain confidentiality when providing information in an investigation.
e All employees are encouraged to report any incidence of bullying.
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Template Three: Return to Work Provision

Fitness and Readiness for Work

Employees are required to attend work fit and ready to commence work

Employees may be subject to a Fitness for Work examination by the Employer’s nominated General
Practitioner (GP) at the Employer’s cost. This may be as a result of health or injury concerns raised
by the Employee, or the Employer, regarding their ability to perform all tasks associated with the role
they are employed to undertake

Employees engaged for duty, whilst in the charge of any of the Employer’s vehicles, must be zero
(0.00) alcohol, and drug-free, as per the Employer’s Alcohol Surveillance and Testing Policy, as
amended from time to time. The Employer may require and the Employee agrees to submit to
testing, as approved under the Alcohol Surveillance and Testing Policy relating to alcohol use whilst
so engaged for duty.

Employees taking prescribed or over-the-counter medication have a duty of care to inform the
Employer of any medication being taken that may have potential side effects of drowsiness, fatigue,
or any other performance-altering effects.
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Template Four: 5 Steps to a better Workforce

5 Steps to a better Workforce

Step 1: Know Workforce

The bus and coach industry is predominantly an older male work force with an above average body mass.
Therefore it is prudent for any employer to manage the health and wellbeing of that older workforce. To do
this an employer must understand and accept those aspects of their employment which will impact on the
health and wellbeing of the work force.

Research undertaken has identified a number of environmental, physical and cognitive demands placed on
employees in the bus and coach industry including demands on drivers that impacted on their health included
the size of the buses designed to carry up to 55 passengers (environment), constant sitting and frequent
rotation of the neck (physical), far and near vision, problem sensitivity, spatial orientation and reaction time
(cognitive) and interaction with customers, negotiating traffic hazards, maintaining timelines and breaks
(psychological).

The above criteria however are not exhaustive and each work place will have nuances which are peculiar only
to the environment of that work place.

Therefore the first step for any employer committed to improving the health and wellbeing of its work force is
to know their work force and the issues impacting on the work place.

Note that the following matters should be considered when developing such a policy:

e The gender mix of the work force

e The age of that workforce

e  The body mass of the employees

e Their dietary attitudes

e Any generic hobbies and interests

e Attitudes and Beliefs (religious)

e happiness and contentment with management and their own lives
e whether they are concerned about their health

e job satisfaction.

Step 2: Create Awareness

The only effective way to know the work force is to consult regularly and be inclusive of all in that
consultation.

Developing a consultative approach is the best way to create awareness. This can be achieved by:

e forming a group of employees who are committed to improving the health and wellbeing of the work
force. This group would comprise employees from the drivers, workshop, administrative staff and
management

e it will become apparent that some or even one member of the group will take it upon themselves
to drive the awareness process. These person(s) should be given authority to undertake the
administrative requirements to complete the awareness program

e awareness takes the form of an industrial campaign in which a set of measures or initiatives are
agreed upon, then implemented, trialled and then reviewed to see if the measures are effective and
achieve the outcome sought

e in most cases volunteers will be required from the work force to participate in the various agreed
initiatives and the captains should seek such volunteers.
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5 Steps to a better Workforce

Step 3: Initiatives

With consultation comes initiative. Once awareness of the need to improve health has been achieved it is then
necessary to come up with initiatives for the work force. In the bus and coach industry a number of initiatives
have already been trialled successfully and are outlined in this Guide for consideration. They may not work in
every circumstance and they are dependent upon proper awareness of their availability in the work place.

Listed below are some examples of initiatives that may be effective for an organisation.

e  Bullying and harassment training for all staff.
e  The provision of an Employee Assistance Program for psychological demands.

e The availability in staff rooms of fresh fruit and healthy life style choices for food outlets at bus and
coach interchanges.

e  The development of relationships with doctors, physiotherapists or chiropractors to provide training
sessions on core issues such as the body anatomy, core strengthening exercises and nutritional
advice.

e The availability to employees of pedometers to measure the level of exercise. Encouragement given
to employees to competitively measure their exercise. Fit bit wristbands monitored the number of
steps taken per day as well as the calories burned. The employer purchases a number of wristbands
and employees are encouraged to participate to ascertain if an employee has increased their
exercise levels with a small prize on offer.

e  Creation of a Health Notice Board in the employees’ staff room provides not only information about
health and wellbeing initiatives but it creates awareness and promotes social awareness in the
workplace.

The initiatives outlined above have been trialled and proven to increase awareness within the workplace

but also to improve relationships between employees and management which leads to greater productivity
through less absenteeism, greater effort to achieve the goals of the business and greater job satisfaction for
all.

Step 4: Trial

Once awareness is created and once, through consultation a number of initiatives have been considered then
it is essential that the initiatives are trialled. In this case the captains will motivate participation by employees.
It is important once the initiatives are implemented that continual review takes place which may include
surveys. Questions might include:

e Are you aware that the Company had policies designed to improve the health and wellbeing of its
employees?

e Are you aware of the practical steps taken to assist driver welfare? (Outline steps)

e Please advise the initiatives that you utilised or participated in?

e How would you rate your relationship with your supervisor/ manager since the steps were taken?
e Since the introduction of the initiatives have you adjusted your approach to your health?

e Since the introduction of the initiatives have you been subjected to any workplace bullying or
harassment?

e Do you have any suggestions or recommendations that would be made to the workplace to promote
health and wellbeing?
Step 5: Policies that Work and Review

Policies that Work and Review - a Health and Wellbeing Policy should be implemented (or reviewed if
existing). The Health and Wellbeing Policy should incorporate the procedures and policy for Steps 1 to 4.

e The Policy should be easy to ready and should be understood by all employees.

e |tis essential that the Policy is periodically reviewed to see what is and is not providing in terms of
the outcomes sought by both management and the workforce. This will entail proper consultation of
the workforce and perhaps measuring the effect of each initiative against agreed outcomes.
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